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DA 94-480

Before the
Federal Communications Commission
Washington, D.C. 20554

In re:
Complaint of KTEH-TV Foundation CSR-4180-M
against Chambers Communications CA0107

Corp.

Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: May 11, 1994; Released: May 20, 1994

By the Chief. Cable Services Bureau:

1. On January 5. 1994, a petition on behalf of KTEH-TV
Foundation. licensee of Television Broadcast Station KTEH
(Educ., Ch. 54). San Jose. California, was filed with the
Commission' claiming that Chambers Communications
Corp ("Chambers"). operator of a cable television system
serving Novato. California.’ had deleted the station as of
June 2. 1993, because it had determined that the Grade B
contour of KTEH does not encompass the system’s princi-
pal headend located at Novato at north latitude 38°06°47"
and west longitude 122%32°57" and, therefore. the station is
not a "local” signal within the meaning of Section 5 of the
Cable Television Consumer Protection and Competition
Act of 1992, Pub. L. No. 102-385. 106 Stat. 1460 (1992).
An opposition to this petmon was filed February 3. 1994,
on behalf of Chambers.

2. In support of its request. KTEH states that it was
carried on the Novato svstem on March 29, 1990.* and had
been toid verbally by Chambers that the signal the system
received from KTEH was "excellent.” However. KTEH in-
dicates that by letter dated April 28. 1993. Chambers noti-
fied it that it would be deleted from the system on June 2.
1993. because the system headend was located outside the
predicied Grade B contour of KTEH as filed with the
Commission. On October 4, 1993, KTEH states that en-
gineers from hoth its station and Chambers jointly mea-
sured KTEH's signal at 90.5 dBu/m at the Novato headend.
Subsequently. KTEH requested carriage a second time. but
it avers that it was again denied such carriage by Cham-
bers. KTEH argues that, pursuant to §73.683(b) of the
rules. the Grade B predicted contour curves of the station
should be modified 10 include the Novato headend based
on actual signal strength measurements and it submits
maps and engineering data to support this request. KTEH

' An carlier petition (CSR-411R-M) was filed by KTEH on
June 22, 1993 Howcver, since this pelition was apparently su-
perseded hyv the current filing. we hereby dismiss CSR-3118-M
35 mMool.

* KTEH siates thay Chambers also generally serves the commu-
nities of Be!l Marin keys. lgnacio. Loma Verde and San Marin,

asks that the Commission rule that the Novato system
headend falls within KTEH's Grade B contour and order
Chambers 10 carry its signal.

3. In its opposition, Chambers states that it is not ob-
ligated to carry KTEH because it does not meet the definj-
tion of a qualified noncommercial educational television
station. See §615(1)(2) (47 U.S.C. 535). Further, Chambers
argues that KTEH's reliance on an actual Grade B contour
is misplaced. Chambers maintains that §615(1X2)B) of the
1992 Cable Act provides that the only approved definition
of an NCE station’s Grade B service contour is that con-
tained in §73.683(a) of the Commission’s Rules which
mandates the use of predicted, not actual. contours, Fi-
nally, Chambers argues that KTEH's claim that it provides

good signal quality at the system’s headend is irrelevani.

Chambers avers that there is no provision in the Act which
requires the carriage of an ineligible NCE station because it
provides a good signal.

4. We are not persuaded by KTEH's request to be consid-
ered local on the Novato system. First, KTEH's reliance for
its reinstatement due to its carriage on the Novato system
as of March 29, 1990, is in error. Section 615(c) states that
"all cable operators shall continue to provide carriage to all
qualified local noncommercial educational 1elevision siaiions
whose signals were carried on their systems as of March 29,
1990." (emphasis supplied). Section 76.55(b) of the Com-
mission’s Rules defines a qualified noncommercial educa-
tional station as either one whose community of license is
located within fifty miles of a cable system’s principal
headend or one whose Grade B service contour encom-
passes the principal headend. Since KTEH does not meet
either of these definitions. Chambers was not obligated to
continue its carriage on this ground. Further. when the
Commission adopted its prescribed prediction method for
the caiculation of Grade B contour in the mid-1970’s, we
recognized that the Grade B contour was not a wall within
which all services provided by a television station were
confined. and. therefore. the determination of its location
by the most precise means available may not be well worth
the complication which might be involved. Since the con-
tour prediction method. as prescribed by the Commission.
is primarily an administrative tool. it seems clear that
contours should be located by means which promote the
most efficient administration. i.e.. by a8 relatively simple
procedure which produces a speedy and unequivocal re-
sult. Thaijpolicysll holds true today and mav well have

heen the intent of Congress in the 1992 Cahle Act when it

d §73 683(a) as the sole reference for Grade B contour
definitions. Cognizant of the above policy, the Commission
5 Rerehy rejecting KTEH's request to redefine its Grade B
contour relative to the Novaio cable system. Indeed. such a
request. if appropriate. could only be determined through a
rulemaking proceeding. not in the instant decision. Reiying
on the Commission’s prescribed predicted Grade B contour
method. KTEH does not encompass the Novato headend
and. therefore. it does not qualify for must-carry status
under this criterion on the Novato system.

California.

We nowe also that KTEH's ¢ity of license. San Jose. is more
than S0 miles from Novaw. California.
4 KTEH indicates 1thar it has been carried on the Nmato
sysiem since a1 least 1985,
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S. In view of the foregoing, therefore, the 1992 Cable Act
does not entitle KTEH t0 mandatory carriage on the
Chambers cable television system serving Novato, Califor-
nia, and the complaint filed January 5, 1994, 1S DIS-
MISSED pursuant to authority delgated by §0.321 of the
Commission’s Rules and §615(j}(3) (47 U.S.C. 535) of the
Communications Act of 1934, as amended.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson, Deputy Chief
Cable Services Bureau
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DA 94-897

Before the
Federal Communications Commission
Washington, D.C. 20554

In re: % Sm;jﬁ

Complaint of KTEH-TV Foundation CSR-4181-M

against Viacom Cable

Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: August 11, 1994; Released: August 24, 1994

By the Chief. Cable Services Bureau:

1. On January 5. 1994, a petition on behalf of KTEH-TV
Foundation. licensee of Television Broadcast Station KTEH
(Educ.. Ch. §4). San Jose. California. was filed with the
Commission claiming that Viacom Cable ("Viacom"). op-
erator of a cable television system serving Marin. Napa.
Petaluma. Pinole. Crockeu and American Canyon. Califor-
nia.! had deleted the station as of June 2. 1993, because it
had determined that the Grade B coniour of KTEH does
not_encompass the sysiem's princi €d 2

ig Rock Ridge. Califorma at north latitude 38°03°20” and
west longitude 122°35'53" and. therefore. the station is not

"local" signal within the meaning of Section § of the
<cable Television Consumer Protection and Competition
Act of 1992, Pub. L. No. 102-385. 106 Stat. 1460 (1992).
An opposition to this petition was ﬁled February 15, 1994,
on behalf of Viacom.

2. In support of its request. KTEH states that it was
carried on the Marin sysiem on March 29, 1990.° However,
KTEH indicates that by letter dated April 30, 1993, Viacom
notified it that it would be deleted from the system on
June 2. 1993, because the sysiem headend was located
outside the predicted Grade B contour of KTEH as filed
with the Commission. On July 7. 1993, KTEH states that
- engineers from both its station and Viacom jointly mea-
sured KTEH's signal at 92.8 dBu'm at the Big Rock Ridge
headend. Subsequently. KTEH requested carriage a second
time. but it avers that it was again denied such carriage by
Viacom. KTEH argues that. pursuant 1o §73.683(b), of the
tules. the Grade B predicted contour curves 07 the station
should be modified 10 include the Big Rock Ridge headend
based on actual signal strength measurements and it sub-
mits maps and engineering data to support this request.
KTEH asks that the Commission rule that the Big Rock
Ridge system headend falls within KTEH's Grade B con-
tour and order Viacom to carry its signal.

3. In its opposition. Viacom states that KTEH's petition
was untimely because it was not filed with the Commission
within sixty days of Viacom’s June 14. 1993 notification as

! KTEH states that Viacom also generally serves the commu-
nities of San Rafael. Belvedere. South Sausalito. Sausalito, Corte
Madera. Tiburon. Larkspur. Fairfax, Ross, Mill Valley, San
Anselmo and adjacent and nearby unincorporated portions of

required by §76.7(¢X4)(iii)(B) of the Commission. It main-
1ains further that it is not obligated to carry KTEH because
it does not meet the definition of a qualified
noncommercial educational television station. See
§615(102) (47 US.C. 535). Further. Viacom argues that
KTEH's engmeermg showing is misplaced. Viacom main-
tains that §615(1K2)(B) of the 1992 Cable Act provides that
the only approved definition of an NCE station’s Grade B
service contour is that contained in §73.683(a) of the Com.
mission’s Rules which mandates the use of predicted con-
tours. To aliow individual Grade B showings such as

proposes. avers Viacom. would cause excessive hard.
ship and exacerbate the already substantial burdens im.
posed by the must carry rules. Finally. Viacom argues that
while there are specifically established procedures 10 dem-
onstrate whether a station delivers a good quality signal,
those procedures only apply to stations which are entitled
10 carriage.

4. We are not persuaded by KTEH's request to be consid-
ered local on the Marin system. First, KTEH's reliance for
its reinstatement due 10 its carriage on the Marin system as
of March 29. 1990, is in error. Section 615(c) states that
"all cable operators shall continue to provide carriage to all
qualified local noncommercial educational television siations
whose signals were carried on their systems as of March 29,
1990." (emphasis supplied). Section 76.55(b) of the Com-
mission’s Rules defines a qualified noncommercial educa-
tional station as either one whose community of license is
located within fifty miles of a cable system’s principal
headend or one whose Grade B service contour encom-
passes the principal headend. Since KTEH does not meet
either of these definitions. Viacom was not obligated to
continue its carriage on this ground.

5. Further. we agree that KIEH's suggesied methodolagy
for demonstrating signal availability _j§_pot _appropriate
here. It was recognized when the Commission first adopted

its television broadcast signal contour prediction sysiem,
that a service contour does not represent a point at which a
signal’s availabilty abruptly terminates or conversely thar a
signal is always available within the contour. Rather the
Commission recognized. and the rules reflect. that such
contours are u
rights and responsibilities of individual stations and pariies
in a variety of areas from ownership regulatuon to interfer-
ence protection. Given that signals gradually diminish in
strength with distance and that reception varies according
to equipment and terrain features. no absolute rather than
statistical measure is available. Predicted service contours
nevertheless have been widely used as a means of fixing
service boundaries that can /i ini

of exE‘nse and dispute. The use of the Grade B contour
standard in the mandatory carriage rules. reflects this de-
sire 10 have a readily available standard. Thus. KTEH's
proposal to use a different process that is not consistent
with this objective is not acceptable here. Relying on the
Commission’s prescribed predicted Grade B contour meth-
od. KTEH does not encompass the Marin headend and.
therefore. does not qualify for musi-carry status under this
criterion on the Marin system.

Marin County, California.
2 KTEH indicates that it has been carried on the Marin syslem
since at leas1 1985,
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6. In view of the foregoing. therefore. the 1992 Cable Act
does not entitle KTEH to mandatory carriage on the
Viacom cable television system serving Marin, California.
and the complaint filed January §, 1994, IS DISMISSED
pursuant to authority delgated by §0.321 of the Commis-
sion’s Rules and §615()}(3) (47 U.S.C. 535) of the Commu-
nications Act of 1934, as amended.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson
Acting Chief, Cable Services Bureau




FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

November 14, 1994

IN REPLY REFER TO:

Russell Spain, Station Manager
KUID-TV

Radio TV Center

University of ldaho

Moscow, [daho 83844-3101

Re: Must-Carry Complaint
Idah-» Public Television
({(KUD-TV)
CSR-4267-M

Dear Mr. <pain:

On lune 1. 1994, you filed a must-carry complaint on behal' of KUID-TV, Moscow Idaho.
claiming :hat Northwest Cable had declined to carry station XUID-TV on its over-the air
charnel vr its systems serving Plummer Idaho. and Garfield Washington. Subsequently. -y
letter datet October 19, 1994, you requested dismissal of this complaint as KUID-TV and
Northwes: Cable have privately resolved their dispute regarc ng carriage.

In view o: the foregoing, pursuant to §0.321 of the Commis .ion’s Rules, the must-carry
complaint nled June 6, 1994, is dismissed.

Sincerely

o,

Lo 42 &&4" L —

Ronald Parver
Chief, Tuchnical Services Team
('able Sc-vices Bureau

=)

cc: Richard Hildreth, Esq. _
Bill Y usko. Northwes: Cable
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October 19, 1994 X \ //4/
.‘\\ )

Meredith Jones - .
Federal Communications Commission
Washington DC 20554

RE: Must-Carry Complaint
Dear Mr. Jones,

On June 6, 1994, I filed a must-carry complaint for denial
of carriage by Northwest Cable, PO Box 11706, Spokane, WA
99211. Since that time, I have learned that we are
carried on the Garfield, Washington system owned by
Northwest Cable. In addition, I have been contacted by
Mr. Bill Yusko, owner of Northwest Cable serving Plummer,
Idaho. ©On June 20, 1994, Mr. Yusko informed me that his
headend for Plummer was located in Worley, Idaho,
approximately 6 miles northwest of Plummer, and that he
could not receive a consistent usable signal from KUID-TV
or any of the translators that retransmit our signal at
his headend. We have since had our technicians verify
signal strength in Worley, lIdaho and they support Mr.
Yusko's findings.

For these reasons, I respectfully regquest that my
complaint filed June 6, 1994 be withdrawn until such time .
that KUID-TV is technically able to provide a consistent, N

-

usable signal to the headend of Northwest Cable providing P
service to Plummer, Idaho. ce
—_— ctfully yours,

/wﬂ/&fé/%

ssell K. Spain
Station Manager

cc: Northwest Cable
City Clerk, Plummer
City Clerk, Garfield

KUID-12 KCDT-26 KAID-4 KIPT-13 KISU-10
Moscow Coeur d'Alene Boise Twin Falls Pocatelio
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20654

g AUG19%3

IN REPLY REFER 10

4410-AG

Colin Dougherty, General Manager
Station KVPT

1544 Van Ness Avenue

Fresno, California 93721

In re: Valle} Public Television, Inc.
CSR-3744

Dear Mr. Dougherty:

On July 1, 1953, you filed a letter on behalf of Valley Public
Television, Inc., licensee of Television Broadcast Station KVPT
(Educ., Channel 18), Fresno, California. In its letter, KVPT

requests review of the decision in Valley Public Television, Inc.
against UACC Midwegt, Inc.. DA 93-692 (released June 24, 1993), .

which held that KVPT was not entitled to mandatory carriage on
the cable system serving Merced, California, because the system's
headend, purportedly at Cressey, California, was more than fifty
miles from the reference point of KVPT's principal community, and
it was also beyond KVPT's Grade B contour. However, you note
that, on May 3, 1993, UACC Midwest, Inc. d/b/a TCI Cablevision of
Merced County ("TCI") identified its headend as being in Merced
at a location at latitude 037 17 32 N and longitude 120 30 21 W,
which you state is well within KVPT's Grade B contour. TCI has
not cpposed the request for review.

staff review of the new information submitted in your July 1
letter confirms that the headend location identified by TCI for
the Merced system is within KVPT's Grade B contour, and the
station is thus entitled to mandatory carriage pursuant to
§615(3) (3) (47 U.s.C. 535) of the Communications Act of 1934, as
amended.

Accordingly, the request for reconsideration filed July 1, 1993,
by Valley Public Television, Inc. is granted, pursuant to §§0.283
and 1.106 of the Commission's Rules, and UACC Midwest, Inc. d/b/a
TCI Cablevieion of Maerced County IS ORDERED to commence carriage

1 we note that either KVPT or TCI should have informed the
Commiswsion of the actual location of the system's headend, which
was identified on May 3, 1833, before tha Coammigeion releaged 1iCs
decision on June 24, 1993. We nonetheless will consider the
headend's actual location in order to serve the public interest.
See §1.106(c) of the Commission's Rules.
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of Television Broadcast Station KVPT on its cable television
pystem serving Merced, California, forty-six days from the date
of this letter. This action is taken by the Chief, Mass Media
Bureau, pursuant to authority delegated by §0.283 of the
Commission's Rules.

Sincerely,

Roy,
Ch 4 Masp Media Bureau

cc: Robert G. Scott, Jr., Esg.

.85
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DA 93-692

Before the
Federal Communications Commission
Washington, D.C. 20554

In re:

Complaint of Valley Public CSR-3744
Television, Inc. against
UACC Midwest, Inc.

Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: June 10, 1993; Released: June 24, 1993

By the Chief, Mass Media Bureau:

1. On December 4, 1992, the mandatory carriage provi-
sions of the Cable Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 102-385, 106 Stat.
1460 (1992). became effective for certain noncommercial
educational stations. On January 27. 1993, a complaint on
behalf of Valley Public Television. Inc.. licensee of Televi-
sion Broadcast Station KVPT (Educ.. Channel 18), Fresno.
California, was filed with the Commission claiming that
the station is entitled to carriage by the cable television
system serving Merced. California. UACC Midwest. Inc..
d/b/a TCl Cablevision of Merced County, ("TCI"). because
the station’s community of service is within fifty miles of
TCI's headend at Cressey, California. as demonstrated by
Attachment "B" of the complaint.

2. On April 14, 1993, TCI filed an opposition to the
complaint, however, stating that Auachment "B". supra,
clearly demonstrates that its headend at Cressey is entirely
outside KVPT's Grade B contour. and that Cressey is more
than fifty miles from any point within the boundaries of
Fresno. KVPT's city of license. TCI adds that the "Declara-
tion” submitted with the complaint does not constitute an
affidavit, as prescribed by Commission rules.

3. In response, KVPT-TV submits a revised "Declaration”
stating that it has not had a specific statement from TCI
concerning the location of its single or multiple headends,
and that since KVPT is the most local signal TCI can
receive, the Commission should uphold its complaint un-
der the spirit of the 1992 Cable Act and the promotion of
local broadcasters.

4. Staff review of the issues raised and of the materials
submitted in this mauer fails 10 demonstrate either that
TCI's headend lies within KVPT's Grade B contour or that
TCI's headend is fifiy miles or less from the reference
point of KVPT's principal community. Therefore. the 1992
Cable Act does not entitle KVPT 10 mandatory carriage on
the Merced cabie television system. and the complaint filed
January 27, 1993, by Valley Public Television. Inc. IS
DISMISSED. pursuant to §615(3)(3) (47 U.S.C. 535) of the
Communications Act of 1934, as amended. This action is
taken by the Chief. Mass Media Bureau. pursuant to au-
thority delegated by §0.283 of the Commission’s Rules.

b}
FEDERAL COMMUNICATIONS COMMISSION 6

Roy J. Stewart
Chief, Mass Media Bureau

=




DOW, LOHNES & ALBERTSON

ATTORNEYS AT LAW

1255 TWENTY-THIRD STREET

(K >

TELEPHONE (2021 857-2800 Decenber 13 ' 1994 FACSIMILE (2021 887-2900

OAVID J. WITTENSTLIN
OI1RECY Oiay WO

ssr-27a2

Pamela Pusey, Esg.

Cable Services Bureau

Federal Communications Commission
2033 M Street, N.W.

Room 908

Washington, D.C. 20554

Re: Valley Public Television, Inc. v. Cox Cable

Bakersfield, Inc.
CSR No. 3763

Dear Ms. Pusey:

Oon behalf of Cox Cable Bakersfield, Inc. ("Cox"), this
letter confirms my telephone conversation with Angela Green of
your office regarding Cox’s carriage of translator station K6SEY.
On December 30, 1992, Valley Public Television, Inc. ("Valley"),
licensee of K65EY, filed a complaint for mandatory carriage of
its signal on Cox’s system. Cox began to carry Ké65EY’s signal on
October 6, 1993 and has carried the signal continuously since
then. Therefore, Cox respectfully requests that Valley’s
complaint for mandatory carriage be dismissed as moot.

If you have any guestions about this matter or this
request, please contact me. ,

‘Respectfuily submitted,
~~

‘\ : ;' Y \: ; L
Q‘f\’- R T e
avid J. Wittenstein

cc: Angela Green, Esqg.
Colin Daugherty
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FEDERAL COMMUNICATIONS COMMISSION
- WASHINGTON, D.C. 20554

IN REPLY REFER TO:
4410-AG

- -

e al

Richard Hildreth, Esq.

Fletcher, Heald & Hildreth

1300 North 17th Street, 11lth Floor
Rosslyn, Virginia 22209

In re: Valley Public Television, Inc.
CSR-3764; CAD297
CSR-3765; CA0143

Dear Mr. Hildreth:

On January 26, 1994, you requested that the Commission dismiss
both of the above proceedings filed January 5, 1993 on behalf of
your client, Valley Public Television, Inc., licensee of
Television Broadcast Station KVPT (Educ., Channel 18), Fresno,
California, because the station is now being carried by the cable
television systems serving the California communities of
Bakersfield (Warner Cable Communications) and of Lamont and Arvin
(American Cablevision).

Accordingly, pursuant to §§0.283 and 76.8(a) of the Commission’s
Rules, both of the above cases are hereby dismissed.

Sincerely,

Alexandria M. Wilson
Acting Chief, Cable Services Bureau

cc: Michael H. Hammer, Esq.
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DA 93-690

B;fore the
Federal Communications Commission
Washington, D.C. 20554

In re:
Complaint of the Central CSR-3752
Washington Association for WAQ116

Public Telecommunications
against TCI Cablevision of
Wenaichee, Inc.

Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: June 10, 1993; Released: June 24, 1993

By the Chief. Mass Media Bureau:

I. On February 1, 1993. a petition on behalf of the
Central Washingion Association for Public Telecommuni-
cations. licensee of Siation KYVE-TV (Educ.. Channel 47).
Yakima. Washington. was filed with the Commission
claiming that TCI Cablevision of Wenaichee. Inc.. ("TCI").
operator of a cable television system serving Wenatchee.
Washingion had declined to carry the station by letter
dated January 7, 1993. even though the Grade B contour
of KYVE-TV encompasses TCl's principal headend at
Wenatchee. by means of the Television Broadcast
Translator Station, K18AD, Wenaichee.

2. In its letter declining to carry KYVE-TV, TCI cited the
Standsiill Order and the litigation addressing the constitu-
tionality of the Cable Television Consumer Protection and
Comperition Act of 1992, Pub. L. No. 102-385. 106 Siat.
1460 (1992) pending in Turner Broadcasiing Svstem, Inc., et
al. v. Federal Communicaiions Commission, Civil Action
No. 92.2247 (D.D.C. December 4, 1992).

3. The Swandsull Order deferred any Commission action
regarding educational television stations’ complaints of
non-carriage for 120 days. or until an appealable order of
the Court was entered. However, it did not preciude the
filing of complaints regarding carriage disputes or delay the
schedule for the filing of responsive pleadings. On April 8,
1993. the Court issued its opinion in this case upholding
the provisions of the 1992 Cable Act and terminating the
Siandsutl Order.

4. Since no other pleadings were filed in this matter
within the fifieen (15) day period specified by the Commis-
sion in its Public Notice. Mimeo No. 32419 (reieased
March 26. 1993), the complaint filed February 1. 1993, by
Central Washingron Association for Public Telecommuni-
cations IS GRANTED. pursuant to §615(j)(3) (47 US.C.
535) of the Communications Act of 1934, as amended. and
TCI Cabievision of Wenaichee. Inc. and 1S ORDERED to
commence carriage of KYVE-TV forty-six (36) cavs from
the date of this Order. This action is taken by the Chief.
Mass Media Bureau. pursuant t0 authority delegated by
§0.283 of the Commission’s Rules.

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
Mass Media Bureau
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Before the
Federal Communications Commission
Washington, D.C. 20554
In re:
Complaints of Maine Public CSR 4397-M
Broadcasting Corporation CSR 4398-M

against A-R Cable Services
d/b/a Cablevision

Petitions for Declaratory Ruling and
Requests for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: February 8, 1995; Released: March 7, 1995

By the Cable Services Bureau:

INTRODUCTION

1. On October §, 1992, the Cable Television Consumer
Protection and Competition Act of 1992 ("1992 Cable
Act") became law.! On December 4, 1992, the 1992 Cable
Act’s requirements for mandatory carriage of certain
noncommercial educational stations set forth in §5 of the
1992 Act became effective. On October 6. 1994, Maine
Public Broadcasting Corporation ("MPBC™). licensee of
noncommercial transiator stations W39BQ, Lewiston,
Maine, and W30BF, Bangor, Maine, (the "Stations") filed
separate petitions for declaratory ruling seeking to ensure
the Stations’ carriage on A-R Cable Services cable systems
(db/a Cablevision) ("A-R" or "Cablevision”) serving sev-
eral Maine communities.? On December 13. 1994, A-R
filed seParace oppositions/requests for stay to these com-
plaints.” On December 23, 1994, MPBC filed separate re-
plies to these oppositions/requests for stay. We shall jointly
consider the two petitions since there is commonality be-
tween the parties and the issues.

z

' Pub. L. No. 102-385, 106 Stat. 1460 (1992).

MPBC requests carriage of W39BQ on A-R’s sysiems serving
Auburn, Sabattus, the Lisbons, Oxford. and Mechanics Falls.
MPBC requests carriage of W30BF on A-R's sysiems serving Bar
Harbor, Bass Harbor. Bernard. Bucksport. Ellsworth, Manset,

- Southwest Harbor, Tremont. Verona, Bangor. Bradley. Brewer,
Corrina, Dexter, Dover-Foxcrofi, East Hoiden. Eddington,
Hampden, Holden, Lincoln, Indian Island, Milford, Newport,
Old Town, Orono. Orrington, Penobscot Plantation, Stillwater,
Veazie, Winterport, Belfast, Searsport, and Wiaterport.

3 On November 22, 1994, Cablevision filed separate motions for
extension of time 10 respond 10 MPBC's petition for declaratory
ruling. On November 30, 1994, MPBC filed its oppositions w0
A-R’'s motion for exiension of time. We do not address the

SUMMARY OF PLEADINGS

2. In its petitions for declaratory ruling. MPBC explains
that it is a 501(c)(3) corporation operaling noncommercial
educational TV and radio stations throughout the State of
Maine. MPBC turther explains that W39BQ and W30BF
both translate the signal of full power noncommercial edu-
cational television station WMEA- TV, Bidderford, Maine*
and that W39BQ operates with an effective radiated power
of 9.2. kilowatts while W30BF operates with an effective
radiated power of 33.65 kilowatts. MPBC asserts that both
stations serve the cable operator’s franchise areas and both
stations are considered "local” because their communities
of license are within 50 miles of Cablevision's principal
headends. MPBC ssserts Cablevision has acknowledged that
the Stations qualify for mandatory carriage rights on its
cable systems but has not yet initiated carriage for either of
them. MPBC asks the Commission to issue orders requir-
ing Cablevision to carry W30BF and W39BQ.

3. In its oppositions. Cablevision presents three argu-
ments explaining why it should not be required to carry
either W30BF or W39BQ. First, Cablevision submits that
WMEA, through the Stations at issue. airs programming
substantially similar to that of WCBB, another MPBC
noncommercial educational television station already car-
ried on the systems. Cablevision argues that MPBC is sim-
ply using the must carry rules to expand the coverage area
of WMEA. a non-local station that otherwise would pro-
vide no service (o the cable communities. Second,
Cablevision asserts that granting MPBC’s requests would
have a significant adverse impact on Cablevision’s business.
Cablevision explains that carriage of the Stations would
result in financial losses related to new equipment ex-
penses, costs of notifications to subscribers, and loss of
revenue due to the deletion of a cable programming ser-
vice.’ Finally, Cablevision argues that mandatory carriage
of the Station’s would abridge its First Amendment rights
by forcing it to add to its programming line-up "a gov-
ernmentally favored class of speaker — a noncommercial
educational broadcaster - in place of a cable programmer
whom Cablevision would prefer to carry.” In this regard.
Cablevision, noting the Supreme Court’s remand order in
Turner Broadcasting System, Inc. v. FCC® asks that the
Commission defer consideration of MPBC's petitions until
a final determination has been made concerning whether
the must carry provisions of the 1992 Cable Act comport
with the First Amendment.

4. In its replies, MPBC asserts that Cablevision’s ar-
guments challenging W30BF and W39BQ's carriage rights
are unpersuasive. MPBC first asserts that WCBB's program-
ming is not duplicative of WMEA's because the former
caters t0 a wide, prime-time audience while the latter

merits of the oppositions since we decide in favor of MPBC and
order carriage of W39BQ and W30BF on Cablevision's cable
systems.

4 According to petitioner, WMEA-TV is licensed to MPBC and
is eligible to receive a CSG from the Corporation for Public
Broadcasting under Section 396(k)(6)(B) of the Communica-
tions Act of 1934 as amended.

5 Cablevision estimates that it would incur losses of $36,700 in
the first year, and $28.000 each year thereafier if it were re-
quired to carry W30BF. Additionally, Cablevision estimates that
mandatory carriage of W39BQ would cause losses of $100.000 in
the first year and $92.000 each additional year.

¢ See para. 8, infra.
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hroadeasts programming 10 targeted and dedicated audi-
ences and “provides a ‘tore educational and instructions!
focus.” As for Cablevision's argument that carriage of the
Station’s would negatively affect its busincss, MPBC asserts
that the operator's expenses are "speculative and conjec-
tural™ since Cablevision fails to provide any evidence to
document its figures. MPBC also argues thst even if
Cablevision’s expenses were substantisted, the 1992 Cable
Act does not take into account a cable operator’s costs in
determining the existence of mandatory carriage rights.
Finslly, MPBC argues that Cablevision's constitutional ar-
gumeni end request for a stay are without merit because
the 1992 Cable Act's must carry provisions and the Com-
mission’s must carry rules remasin in effect. MPBC aiso

ssserts that Cablevision scknowledges that the Commission

cannot declare the must carry provisions unconstitutional.
MPBC closes its replies by arguing that the public interest
would be “substantially harmed™ by delay of the Stations'
carrisge because Cablevision's service areas are deprived
access to “unique and valuable noncommercial program-
ming.”

DISCUSSION

S. We uphold the Stations’ complaints against
Cablevision. Initially, it is important (o note thet
noncommercial translator stations, such as WASBQ and
W3IO0BF, have signsl carriage rights.® Congress determined
that transiators should be carried because they sre particu-
larly important to state public television networks, like
MPBC, in extending television signals to rural sreas that
are located far from the principal communities of the main
station.® Based on the facts presented by MPBC, we find
thet W3I9BQ and W30BF ere qualified noncommercial
educationa! transistor stations, meet the goals of Congress,
end are entitled to carriage on Cablevision’s systems.

6. We also agree with the Stations that their program-
ming schedule is not substantially duplicative of WCRB,
the other noncommercial station carried on Cablevision's
systems. Our rules require cable systems with more than 36
usable sctivated channels to carry the signals of st least
three qualified focs! NCE educational stations.'® However,
8 cable system with more than 36 channels shall not be
required to carry stations whose programming substantially
duplicates the programming of another qualified focal NCE
station.!' A station is deemed (0 substantislly duplicate the
programming of another station if it broadcsasts the same
programming, simuitaneous, or non<imultaneous, for

T MPBC includes as exhidbits WCBB's and WMEA"'s daily pro-
gramming line-up for a typical week to show that the twon
siation’s are not substantiatly similar,

} 47 US.C §5350)(1); 47 C.F.R §76.55(8)3X 1). The only con-
ditions which attach are that the transiator must aperate with
five waits of power or higher and thai it serves the franchise
area. /d. We cecently held thay, (or purposes of a transistor
serving the cable system's [ranchise area. the coverage ares of
such transiator shall be its predicied protecied contour as speci-
- fied in section 74,707 of the Commission's rules. See Memoran-
dum Report and Order in MM Docket No. 92.259, (Broadcast
S'm‘ml Carriage lssues). FCC 94-251 (released November 4, 1904)
at § 4,

% See LR, Rep. No. 102-628, 102d Cong.. 2d Sess. at 104 (1992)
(including translators in the definltion of qualified
noncommercial educationa! siations ensures carriage by cable
systems in remotec areas not served by the primacy public
sclevision ficensee.)

more than SO perceat of prime time, as defined in section
76.5(n) of our rules, and more than 50 percent outside of
prime time over a three month period.' The seations have
demonsirated through the submission of detailed program
logs that their programming does not substantially du-
plicate the programming provided by WCCB. As such, the
operator cannot rightfully deny the stations' carriage re-
quests on this basis.

7. With respect to A-R Cable Services’ argument that it
be excused from compliance with the applicable provisions
of the law because of the expense of compliance, we note
that the obligations in question are statutory requirements
and that A-R Cable Services hes cited no authority for the
Commission to waive the statute in the manner requested.
No such authority is explicitly set forth in sections 614 angd
615 of the 1992 Csble Act."?

. 8. Finally, we find that Cablevision's constitutional ar-
gument is without merit and deny the operaior a stay of
our signal carriage rules. The constitutionality of the mus:
carry provisions of the 1992 Cable Act were chatlenged
before the Supreme Court. In Turner Broadcasiing Sysiems,
Inc. v. FCC, a special threesjudge panel of the District
Court for the District of Columbia found the must carry
provisions constitutional.'"* On appesl, the Supreme Court
vacated the decision and remended the case back to the
three judge panel for further proceedings.'’ However. the
Court did not stay the statute’s must carry provisions or
our rules while the case is on remand. Thus, while the case
is pending, the must-carry provisions of the 1992 Cable Act
remain in effect, as do the Commission's must-carry
rules.'* We believe it would run contrary to the public
interest to grant 8 stay and deny the stations the right (o
enforce their valid signal carriage rights in this instance.

9. Accordingly, the petitions filed on October 6, 1994, by
Masine Public Broadcasting Corporation, ARE GRANTED,
in accordance with Section 615(j)}3) (47 US.C. $35) of the
Communications Act of 1934, as amended. A-R Cable Ser-
vices IS ORDERED to commence carrisge of W3I9HO and
W30BF on its cable gystems within forty-five (45) days
from the reicase dete of this Order,

10. This aclion is taken pursusnt to suthority deiegatea
by section 0.321 of the Commission's Rules.

10 47 CF.R. $76.56(a)1Xiii).

" d,

1d. st note. _

'3 The 1992 Cable Act did provide the Commission with the
authority 10 waive the channe! positioning provisions under
exienuating circumstances. See Broadcas: Signal Carriage Issues,
8 FCC Red 2065 ar pars. 91 (1993)("Only where placement of &
signal on & chosen channel results in interference ar degraded
signal quality to the must-carry swtion or an adjscent channel,
or causes s substantisl technical or signsl security problem, will
we permii cable operstors 10 carry a broadcast signal on a
channel not chosen by the station.”) Compare Johnson v. Rob-
inson, 415 U.S. a1, 368 (1974),

14 See Turner Broadcasting Systems, Inc. v. FCC, 819 F. Supp.
32 (D.D.C. 1993).

4 ”.zn Turner Broadcasiing Systems, Inc. v. FCC, 114 S, Ci. 2445
(1094). B

% See Memorendum Repori and Order, FCC 94-251 814 2,
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DA-95.969

'

Before the
Federal Communications Commission
Washington, D.C. 20554

In re:

Complaint of Maine Public CSR 4447-M

- Broadcasting Corporation
against United Video Cablevision, Inc.
Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: April 26, 1995 Released: May 4, 1995

By the Cable Services Bureau:

1. INTRODUCTION

1. On October 5, 1992, the Cable Television Consumer
Protection and Competition Act of 1992( Cable Act)
became law.! On March 11, 1993 the Commission adopted
a Report and Order to implement the mandatory broadcast
signal carriage ("must-carry") provisions 8of the Cable
Act.? On January 6, 1995, Maine Public Broadcasting Cor-
poration ("MPBC"), licensee of Station W39BQ (Educ.,
Channel 39), Lewiston, Maine, filed a petition with the
Commission claiming that United Video Cablevision, Inc.
("UVCI"). operator of cable television systems serving the
communities of Greene, Leeds. Minot, Poland, Turner
Wales. Durham, and Woolwich, Maine had declined to
carry the station. In its petition. MPBC claims that UVCI
declined to carry the station even though it is a "qualified
noncommercial educational television station" entitied to
carriage pursuant to §5 of the Cable Television Consumer
Protection and Competition Act of 1992, Pub. L. No.
102-385, 106 Stat. 1460 (1992). An opposition to this peti-
tion was filed February 13, 1995. on behalf of UVCI.

2. According to petitioner, TV translator station W39BQ
is licensed to MPBC, a 501(c)(3) corporation operating
noncommercial educational TV stations in the State of
Maine. Station W39BQ translates the signal of full-power

! Ppub. L. No. 102-38S5, 106 Stat. 1460 (1992).

Report and Order in MM Docke: 92-259, 8 FCC Red 2965
(1993). See also Clarification Order, S8 FR 32449 (June 10,
1993). 47 U.S.C. $535. Compare with Turner Broadcasting Sysiem,
Inc. v. Federal Communications Commission, 114 S. Ct. 2445
(1994) (remand of District Court opinion that must-carry provi-
sion of 1992 Cable Act is constitutional).

In its response, UVCI swutes that it is proceeding to obuain the
equipment necessary 10 enabie it 10 receive and carry W39BQ
in Greene. Leeds, Wales, Turner, Minot and Poland. UVC(I
states that it anticipates it will have all necessary equipment to0
3dd the siuation to these sysiems by the end of March, 1995.
Therefore, regarding these communities, W39BQ's rnust-carry
rights are not at issue.

4 Pevition at 2. .

5 MPBC explains that on November 30, 1993, the FCC granted
MPBC authority 10 construct 2 new LPTV on Channel 39 in
Lewiston. Maine. The station, W39BO, commenced operations
on December 30, 1993 as an LPTV suation. In February 1994,

noncommercial educational TV Station WMEA-TV (Edyc.
Channel 26), Biddeford, Maine, and operates with effeclivg'
radiated power of 9.2 kilowatts.*

II. SUMMARY OF PLEADINGS

3. In support of its petition, MPBC indicates that despite
previous correspondence regarding channel position and
other issues, UVCI indicated on November 4, 1994 that it
would not carry W39BQ because the station did not meet
the criteria for must-carry rights of Low Power Television
("LPTV") stations. By letter dated November 9, 1994,
MPBC explained to UVCI that it was no longer an LPTV
station, buit that effective February 22, 1994 it began op-
erating as a TV translator station rebroadcasting Station
WMEA-TV’'s PLUS Service, and, as such, is eligible for
must-carry rights as a qualified noncommercial educational
translator station.’ Further, W39BQ maintains that it is
entitled to carriage because it places a Grade B contour
over respondent’s principal headend.

4. In its opposition, UVCI states that MPBC’s petition
should be dismissed because UVCI is in full compliance
with the Commission’s must carry rules. UVCI does not
dispute that W39BQ is currently operating as a translator
station. Nevertheless, UVCI claims that W39BQ is not en-
titled to carriage in eitherDurham or Woolwich, Maine.
UVCI contends that its system serving Durham is already
carrying the translator’s parent station, WMEA-TV, and
therefore UVCI does not also have to carry W39BQ on that
system. Regarding Woolwich, UVCI argues that W39BQ
does not provide a good quality or Grade B signal to the
system headend which serves that community. UVCI states
that it is providing to MPBC information regarding its
technical tests of the translator signal which demonstrate
that W39BQ is not a must- carry signal in Woolwich. ’

1. DISCUSSION

5. Initially, it is important to note that noncommercial
translator stations, such as W39BQ, have signal carriage
rights.* Congress determined that translators should be car-
ried because they are particularly important to state public
television networks, like MPBC, in extending television
signals to rural areas that are located far from the principal
communities of the main station.’ A review of the Com-
mission’s license file for W39BQ confirms that it is operat-
ing as a translator station. However, based on the totality of

MPBC notified the FCC that W39BQ would operate as a TV
Translator Station, rebroadcasting Station WMEA-TV's PLUS
Service. MPBC's initial letter requesting carriage on UVCI's
systems 3t issue here predaied its switch 10 TV Translator
status. See Petition at 2-4,

UVCI's system which serves Durham also serves Freeport,
Maine. However, MPBC’s petition does not request carriage in
Freepori. Response at 2.

7 The record does not include a copy of these test results. See
paragraph 6, infra, explaining that the coverage area of a
translator station is its predicted protected contour.

® 47 U.S.C $535(1)(1): 47 C.F.R. §76.55(2)(3)(i). See Memoran-
dum Opinion and Order in MM Docke: 92-259, 9 FCC Rcd 6723,
6724 (1994).

See HR. Rep. No. 102-628, 102d Cong. 2d Sess. 104
(1992)(Including 1iranslators in the definition of qualified
noncommercial educational swations ensures carriage by cable
systems in remote areas not served by the primary public
television licensee).
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evidence, we find that W39BQ is not a qualified local
noncommercial educational translator station serving Dur-
ham and Woolwich, Maine, and, consequently, it is not
entitled to carriage in the subject communities.

6. As stated previously, under the 1992 Cable Act and
the Commission’s must-carry rules, cable operators are re-
quired to carry the signals of qualified local NCE translator
stations. For purposes of must-carry rights, a translator of
any NCE station is considered a qualified local NCE sta-
tion if the translator: (1) operates with five watts of power
or higher; (2) serves the franchise area; and (3) delivers a
good quality signal over the cable system’s principal
headend. Although W39BQ's petition states that it places a
Grade B contour aver UVCI's principal headend, this con-
dition does not apply to translator stations. Because the
service area of a translator differs from that of a full power
broadcast station, the Commission has held that, for pur-
poses of finding that a translator station serves a cable
system’s franchise area, the coverage area of such translator
shall be its predicted protected contour as specified in
§74.707 of the rujes.'?

7. Having concluded that the parties were applying an
incorrect standard, we attempted to review the facts based
on information from the Commission’s files. The W39BQ
transmitter is located at latitude 440 09° 16" longitude 700
00’ 37", in Litchfield, Maine, and has a predicted protected
contour calculated as specified in §74.707 that extends out
approximatelylé miles from the transmitter. According to
our calculations, Litchfield is 19 miles from Woolwich.
Accordingly, it appears that W39BQ's predicted protected
contour does not encompass Woolwich. With respect to
Durham, Maine, we note that this community is more
removed from W39BQ’s location than Woolwich, Thus, we
cannot find that W39BQ is local to the communities of
Woolwich or Durham, Maine.!! Accordingly, W39BQ is
not a qualified local NCE translator station serving
Woolwich or Durham, Maine, and thus it is not entitled to
carriage in these communities.

IV. ORDER '

8. Accordingly, IT 1S ORDERED. pursuant to §615()(3)
(47 U.S.C. §535) of the Communications Act of 1934, as
amended, that the petition filed January 6, 1995 by Maine
Public Broadcasting Corporation 1S DENIED.

9. This action is taken pursuant to authority delegated by
section 0.321 of the Commission’s Rules.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson
Deputy Chief, Cable Services Bureau

w0 47 U.S.C §535(1); 47 C.F.R. §76.55(a)(3K1). See Memorandum
Olp&nion and Order, 9 FCC Red at 6724,
' Given this conclusion we need not address UVCl's argument

that it is relieved from carrying W39BQ in Durham because it
already carries W39BQ's parent suation, WMEA-TV,
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FCC-94-151

iefore the
Federal Communications Commission "\
Washington, D.C. 20554
r'd
In re:
Complaint of the CSR-3745-M
Mississippi Authority for TNO063

Educational Television
against Time Warner Cable

Application for Review

MEMORANDUM OPINION AND ORDER

Adopted: June 10, 1994; Released: June 29, 1994
By the Commission: Commisioners Ness and Chong not
participating.

1. On July 8. 1993, an "Application for Review" of the
decision in Missusippi Authoruy for Educational Televusion
agains: Time Warner Cable, 8 FCC Rcd 3971 (1993), was
filed by the Mississippi Authority for Educational Televi-
sion ("MAET"). licensee of Station WMAV-TV (Educ..
Channel 18). Oxford. Mississippi. Time Warner Cahle
{("TWC™) filed an "Oppuositivn To Application For Review”
on July 23, 1963, and MAET repued to it on August 3.
TA0

2. In the unuderlving decisivn. the Bureau dJened
MAET's claim to mandawory carriage on TWC's Memphis.
Tennessee cabie svstem. finding that MAET was not eli-
gible for such carriage under established criteria. Specifi-
cally. the Bureau determined that WMAV-TV did not place
a Grade B signal contour over the cable system’s principal
headend nor was the station's reference point within fifty
miles of that headend. In its request for review, MAET
notes that the cable sysiem’s principal headend in Mem-
phis. Tennessee is ". . . just barely (1.529 miles) beyond
Station WMAV-TV's Grade B contour and the SO-mile ruie
applicable 1o Station WMAV-TV." MAET adds that §73 -
63 - 1 of the Mississippi Code of 1972 gives it the respon-
sibility for administering, operating, controiling. and su-
pervising. educational radio and television in that state.
Therefore. MAET argues. it must have carriage on the
cable system serving Memphis to reach subscribers in
northwest Mississippi. According to MAET. the cable sys-
tem’s designation of the Memphis headend as its principal
one effectively frustrates MAET's statutory mandate from
the State of Mississippi. and it is contrary to the public
interest policy inherent in the brosd dissemination of
noncommercial educational programming. MAET also
claims that this headend designation was meant to cir-
cumvent the system’s mandatory carriage obligations. and it
urges the Commission to reverse the Buresu’s initial de-
cision expeditiously. citing the Report and Order in MM
Docker No. 92-259, 8 FCC Rcd 2965, 2968 (1993).

V' We also note that TWC previously indicated that it aiready
carries Sution WKNO-TV (Channel 10). 3 noncommercial edu-
cational sution licensed to Memphis. Tennessee, which is en-

3. In response. TWC notes that. of the five headends
which the Memphis cable system might have designated as
its principal one. the one so chosen was in fact the closest
to WMAYV-TV's reference point. and that each of the others
was aiso beyond WMAV-TV’s Grade B contour and more
than fifty miles from its reference point. According to
TWC, its system has four headends at Whitehaven, Union
Extension. Raleigh. and Agricenter, which are 55.870,
$8.96S. 62.239. and $54.918 miles from WMAV.TV's refer-
ence point. respectively. In addition to housing the master
control center, the Memphis headend also contains most of
the system's signal processing equipment and is the source
of all the system’s programming. TWC states that choosing
Memphis as its principal headend is fully consistent with
Commission guidelines, and it asks that MAET's applica-
tion be denied as meritless.

4. In reply. MAET reiterates its prior assertions. adding
that it is not in the public interest to permit a Tennessee
cable svstem that serves areas in Mississippi to specify vnly
headend locations that are outside Mississippi and hesond
the Grade B contours asy weil as more than fifty miles from
the applicable reference points of Mississippi public televi-
sion suations.

S. When the Commission sdopted its Repor: and Order in
MM Docker No. 92-259, supra, it enumerated certain factors
it intended to consider when evaluating a complaint from s
noncommercial educational station concerning 3 cable sys-
tem’s designation of its principal headend. The Commis-
sion noted that & cable operator would bear a “"significant
burden in demonstrating the reasonableness” of its headend
designation if the site chosen did not serve rthe majority of
its subscribers, or did not have the majority of the svsrem’s
signal processing equinment, or were Ant the clasest r the
gevgraphic center ot the canie ~sssiem. o (s aisisaeg,
TWC's choice satisfies one of these factors: «t has the
majority of the system’s signal processing equipment.
MAET has not substantiated its allegation that TWC abused
its discretion by not selecting an alternate location consis-
tent with Commission guidelines where WMAV-TV would
be entitled 1o mandaiory carriage.' nor has MAET specified
the possible location of any such alternate site. Indeed. it
sppears from the record before us that TWC in fact chose
the site that was the closest 10 WMAV-TV of all of TWC's
headends.

6. In view of the foregoing. we find that grant of MAET's
application for review is not in the public interest.

7. Accordingly. [T IS ORDERED. That the "Application
for Review” (CSR-3745), filed July 8. 1993, by the Mis-
sissippi Authority for Educational Television 1S DENIED.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary

titled to carriage on the cabie systern under the musi-carry
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Federal Communications Commission DA 93-643
Before the
Federal Communications Commission
" Washington, D.C. 20554
Inre::
Complaint of the Unijversity _ CSR-3792

of Illinois Board of Trustees
against TCI of Illinois-Onarga

Request for Carriage

MEMORANDUM OPINION AND ORDER
Adopted: June 3, 1993; Released: June 14, 1993

By the Chief, Mass Media Bureau:

1. On February 26, 1993, a complaint was filed with the
. Commission on behalf of the University of Illinois Board
of Trustees. licensee of Station”WILL-TV, {Educ., Channel
12), Urbana, Illinois. According to WILL-TV the station is
entitled to on-channel carriage by cable television systems
serving the following lllinois communities, all of which are
owned by TCI of Illinois-Onarga, because WILL-TV’s
“Grade B contour encompasses the principal headend of the
cable system serving each of them, and therefore WILL-TV
is @ "local” signal for each of these areas within the mean-
ing of §5 of the Cable Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 102-385, 106 Stat.
1460 (1992): Onarga. Danforth. and Gilman.

2. On April 8. 1993, the United States District Court of
the District of Columbia issued a decision in the litigation
involving Turner Broadcasiing Sysiem, Inc., et al. v. Federal
Communicarions Commission, Civil Action No. 92.2247
(D.D.C. April 8, 1993). which upheld the provisions of the
1992 Cable Act that had been challenged as violating plain-
tiffs’ constitutional rights and which terminated the 120
day Standsiill Order previously issued in this case.

3. Since no other pleadings were filed in this matter
within the fifteen (15) day period specified by the Commis-
sion in its Public Notice, Mimeo No. 32419 (released
March 26, 1993), the complaint filed February 26. 1993, by
the University of Illinois Board of Trustees IS GRANTED,
in accordance with §615(j)(3) (47 U.S.C. 535) of the Com-
munications Act of 1934, as amended. and TCI of lilinois-
Grarga {S ORDERED <0 commence -on<channel carriage
of Swauon WILL-TV.. Channel 12, Urbana. 1ilinois, on its
cable television systems in Onarga, Danforth. and Gilman,
Illinois, forty-six446) devs-from <he dare of this Order. This
action is taken by the Chief. Mass Media Bureau. pursuant
10 authority delegated by §0.283 of the Commission’s
Rules.

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
Chief, Mass Media Bureau
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DA 94-1493

Before the
Federal Communications Commission
Washington, D.C. 20554
In re:
Complaint of Michigan State CSR-4011-M
University against Crystal Cable MI11364

TV, Inc.

Petition for Reconsideration

MEMORANDUM OPINION AND ORDER
Adopted: December 14, 1994; Released: December 27, 1994

By the Cable Services Bureau:

1. On May 25, 1994, Crysial Cable TV, Inc. ("Crystal”).
operator of a cable system serving Crystal, Michigan, filed a
letter with the Commission which we will treat as a peti-
tion for reconsideration. Crystal, in essense, requests that
the Commission reconsider its December 15, 1993 action'
ordering its Crystal. Michigan system to carry Station
WKAR-TV (Educ.,, Ch. 23), East Lansing, Michigan. No
opposition to this petition has been received.

2. In support of its request, Crystal states that it
remeasured WKAR-TV’s signal on May 25, 1994. It avers
that this data indicates that WKAR-TV’s signal strength was
measured at -88 dBm, substantially below the level of-45
dBm required for mandatory carriage of UHF stations. In
addition, Crystal submits a videotape of programming from
WKAR-TV received on May 24 and 26, 1993, which sub-
stantiates the station’s poor reception. Finally. Crystal
maintains that since it already carries Station WCMU-TV
(Educ., Ch. 14). Mt. Pleasant. Michigan. it shouldn't be
required to carry another NCE station.

3. We are not persuaded by the arguments raised by
Crystal. Section 615(g)(4) of the Communications Act of
1934, as amended, states that "a cable operator shall not be
required to carry the signal of any qualified Tocal
noncommercial educational television station which does
not deliver 10 the cable system’s principal headend a signal
of good quality or s baseband video signal, as may be
defined by the Commission.” 47 U.S.C. 535(G)4). Because
the cable operator is in the best position to know whether
a given NCE station is providing a good quality signal to
the system’s principal headend, we believe the initial bur-
den of demonstrating the lack of a good quality signal
appropriately falls on the cable operator. In meeting this
burden. the cable operator must show that it has used good
engineering practices. as defined below, to measure the
signal delivered to the headend.

4. As stated in footnote 2 of our original Order, with
respect to the standard 10 be used to determine what con-
stitutes a “good quality" signal. we note that the Cable

' Michigan State University against Crysial Cable TV, Inc., 9
FCC Rcd 498 (1993).

Television Consumer Protection and Competition Act of
1992, Pub. L. No. 102-385, 106 Stat. 1460 (1992) failed to
set a standard for either VHF or UHF noncommercial
stations. However, the 1992 Cable Act did adopt a standard
for determining the availability of VHF and UHF commer-
cial stations at a cable system’s headend. To establish the
availability of a VHF commercial station’s signal, the 1992
Cable Act set out a standard of -49 dBm at a cable system’s
headend. At standard of 45 dBm was established for UHF
commercial station signals. Consistent with Congress’ guid-
ance with respect 1o VHF and UHF commercial station
availability, we see no reason not to utilize the same stan-
dards as prima facie tests to initially determine, absent other
evidence, whether VHF or UHF noncommercial stations
place adequate signal levels over a cable system’s principal
headend.

S. In this instance, Crystal determined WKAR-TV’s sig-
nal strength 10 be below the requisite level for a UHF
commercial station. We find, however, that the cable sys-
tem failed to follow generally acceptable engineering prac-
tices in making its deiermination. Generally, if the test
results are less than -51 dBm for a UHF station, we believe
that at least four readings must be taken over a two-hour
period. Where the initial readings are between -51 dBm
and -45 dBm, inclusive, we believe that the readings should
be taken over a 24-hour period with measurements not
more than four hours apart to establish reliable test results.

6. In addition to the information required by our rules
to be furnished 1o the affected station when there is a
dispute over signal level measurements, cable operators are
expected to employ sound engineering measurement prac-
tices. Therefore, signal strength surveys should. at a mini-
mum, include the following: 1) specific make and model
numbers of the equipment used, as well as its age and most
recent date(s) of calibration; 2) description(s) of the char-
acteristics of the equipment used, such as antenna ranges
and radiation patterns: 3) height of the antenna above
ground level and whether the antenna was properly ori-
ented; and 4) weather conditions and time of day when
tests were done. The underlying decision specificiaily cited
these measurement requirements so that Crystal was spe-
cifically on notice as to their applicability. When measured
against these criteria. we conclude that the test submitted
by Crystal is insufficient to demonstrate that WKAR-TV’s
signal is not of "good quality” at the cabie system's
headend.

7. Further, we will generally not consider photographs,
photographs of a video tape, or the video tape itself to
establish the presence or absence of a good quality signal
or must-carry purposes. We believe the videotaping, video
playback equipment, television receiver as well as photo-
graphic equipment used may interject impairments (e.g.,
noise, equipment characteristics, color integration, etc.)
which could make it difficult 1o judge whether the video-
tape or photograph accurately represents the station signal.
Consequently, we will only consider such evidence as a
supporting factor to properly performed engineering mea-
surements.

8. Finally, §76.56(a)(1)(iii) of our rules requires that ail
cable systems with more than 36 channels, such as Crystal.?
must carry 8 minimum of three NCE channels, but it does
not preclude requiring such a system to carry additional

1 Commission records indicate that Crystal has a channel
capacity of at least 40 channels.
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NCE channels. Indeed. the Report and Order in MM Docket
No. 92-259, 8 FCC Rcd 2965 (1993) specifically states:
"[s]ystems with a capacity of more than 36 usable activated
channels are generally required to carry the signals of all
qualified local NCE stations requesting carriage™ (emphasis
supplied). The only exception to this requirement is when
there is substantial programming duplication between local
NCE stations, a circumstance not raised herein.

9. Accordingly, pursuant to §§0.321 and 1.106 of the
Commission’s Rules, the petition for reconsideration, filed
May 25, 1994, IS DENIED and Crystal Cable TV, Inc. IS
ORDERED to commence carriage of Station WKAR-TV
within forty-five (45) days of the date of this Order. This
sction is taken pursuant to authority delegated by Section
0.321 of the Commission’s rules.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson
Deputy Chief, Cable Services Bureau




FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

AUG 2 6 1993 IN REPLY REFER TO:

4410-AG

Steven K. Meuche, General Manager
Station WKAR-TV, M.S.U.

212 Communications Arts Bldg.
East Lansing, MI 48824-1212

In re: Station WKAR-TV
CSR-4020-M

Dear Mr. Meuche:

By letter dated August 16, 1993, you asked the Commission to
dismiss the unopposed complaint dated August 2, 1993, that you
filed on behalf of Station WKAR-TV (Educ., Channel 23), East
lLansing, Michigan, against TCI Cablevision, operator of a cable
television system serving Battle Creek, Michigan.

Accordingly, pursuant to §§0.283 and 76.8(a) of the Commission's
Rules, the above complaint is dismissed.

Sincerely,

[ -

Ronald Parver

Chief, Cable Television Branch
Video Services Division

Mass Media Bureau
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Before the
Federal Communications Commission
Washington, D.C. 30584

In re:
Complaint of Northeastern CSR-3882-M
Educational Television of Ohio, OHO14§

sgainst TCI Cablevision of Ohio
Request for Carriage

MEMORANDUM OPINION AND ORDER
Adopted: August 4, 1993 Released: August 13, 1993
By the Chief, Mass Medla Buresu:

1. On July 2, 1993, ¢ petition on behslf of Northeastern
Educations! Television of Ohio, licenses of Television
Broadcast Station WNEO (Edue., Ch. 45), Allisnce, Ohio,
was filed with the Commission claiming that TCl
Cabilevision of Ohio ("TCI"), operator of s cable system
ssrving Steubenville, Ohio, had declined to the sta-
tion, even though the Grade B- contour of WNEQ encom-
passes the system’s principal headend at north latitude 40°

20’ 48" and west longitude 80° 39° 37" in Steubenville, .

Ohio. and the reference point for Alllance 1s also within
fifty miles of TCI's headend. WNEO asserts thet it is thus s
"local” signal within the msaning of Section § of the Cable
Television Consumer Protection and Competition Act of
1992, Pub. L. No. 102-385, 106 Stat. 1460 (1992), and that
it is entitled to mandatory carriege on the TCI system.

2. TCT's only response to WNEO's carrisge request wes o
May 21, 1992 leuter detsiling its current channel line-up
end designating those channels it considers to be must-
carry for its Steubenville system. Since this line-up does
not include its station, WNEO concludes that this letter
constitutes TCI's denial of carriage. WNEO continues,
howsver, that since this same letter indicates that TCl has
st lesat 37 currentiyactivated channels, TCl is required two
carry any and all qualifisd NCE swtlons that request car-
riage. pursuant 1o Section S(b)(1) of the 1992 Cabie Act.
TCI has not filed & response to WNEQ's must-carry peti-
tion.

3. We apgree with WNEO' argument. Section
76.56(a)(iii) of the Commission's Rules requires that all
cable systems with more than 36 channels must carry 3
minimum of three NCE channeis, but it does not preciude
requiring such ¢ systsm to carry additional NCE channels.
indesd, paragraph 11 of the Report and Order in MM
Docker No. 92-259, 8 FCC Red 2966, 2968 (1993), specifi-
cally siates: “[sjystems with a capacity of mors than 36
usable activated channels are geasrally required 10 carry the
signais of &/ quslified locs! NCE suations requesting car-
riage” (smphasis supplied). The only exception to this re-
quirement i when ihere is substantial programming
duplication between local NCE sistions, 8 circumstance not
at issue here.

4, In light of the foregoing, therefors, the complaint filed
July 2, 1993 by Northeastern Educational Teievision of
Ohlo, Inc. IS GRANTED In sccordance with Sectlon
615()(3) (47 US.C. 535) of the Communications Act of
1934, as amanded, and TCl Cablevision of Ohio IS OR-
DERED to commence carriage of Station WNEO forty-six
(46) days from the release date of this Order, This action is
wken by the Chief, Mass Media Bureau, pursuant to au-
thority delegatad by Section 0.283 of the Commission's
Rules,

FEDERAL COMMUNICATIONS COMMISSION

Roy 1. Stewart
Chief, Mass Media Buresu

055
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Before the
Federal Communications Commission
Washington, D.C. 20554

In re:

Complaint of Southwest Indiana CSR-1969-M
Public Broadcasting, Inc. sgainst
Douglas Cable Communications

Request for Carriage

MEMORANDUM OPINION AND ORDER
Adopted: November 17, 1993; Released: December 9, 1993

By the Chief, Mass Media Bureau:

1. On July 2. 1993, a petition on behalf of Southwest
Indiana Public Broadcasting, Inc., licensee of Television
Broadcast Siation WNIN (Educ., Ch. 9), Evansville, In-
diana, was filed with the Commission claiming that Doug-
las Cable Communications ("Douglas™), operator of cable
television systems serving the communities of Allendale,
Bone Gap. Browns, Keensburg and West Salem. Iilinois.
had declined to carry the station, even though the Grade B
contour of WNIN encompasses the systems’ principal
Weadends at Allendale, Bone Gap, Browns, Keensburg and
Nest Salem and the station is therefore a "local” signal
within the meaning of §5 of the Cable Television Con-
sumer Protection and Competition Act of 1992, Pub. L.
No. 102-385. 106 Stat. 1460 (1992). WNIN requests that the
Commission not only order Douglas to carry its signal on
each of these cable systems, but also order that the systems
carry it on Channel 9. the channel on which it broadcasts
over-the-air. No opposition to this petition has been filed.

2. WNIN’'s petition establishes that it is entitled to car-
riage on the Allendale. Bone Gap. Browns, Keensburg and
West Salem cable systems. and it has requested carriage on
its over-the-air broadcast channel. as it is permitted to do
under Section § of the 1992 Cabie Act. Since no other
pleadings have been filed in this matter, the complaint
filed July 2, 1993, by Southwest Indiana Public Broadcast-
ing. Inc. IS GRANTED. in accordance with §615(j)(3) (47
U.S.C. 535) of the Communications Act of 1934, as amend-
ed. and Douglas Cable Communications IS ORDERED to
commence carrisage of WNIN on cable channel 9 forty-five
(45) days from the release date of this Order. This action is
taken by the Chief, Mass Media Bureau. pursuant to au-
thority delegated by §0.283 of the Commission’s Rules.

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
Chief. Mass Media Bureau
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UG 2 6 1993
- WILEY, REIN & FIELDING

FEDERAL COMMUNICATIONS COMMSSI
1776 K STREET, N. W. OFFICE OF THE SECRETARY
WASHINGTON, D. C. 20008
(202) 429-7000
FACSIMILE
RICHARD J. BODORFF August 26, 1993 (202) 429-7049
(202) 828-3148 TELEX 248349 WYRN UR

William F. Caton

Secretary

Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

Re: Central Virginia Educational Telecommunications
Corporation v. Cable TV Montgomery

b CSR-3757 and CSR-3758 -
— v J Q}
Dear Mr. Caton: /k o/ A

This is to advise you that the issues raised in the
above-referenced petitions for special relief have been
settled among the parties. The settlement contemplates that
the parties will withdraw all pleadings filed in this
proceeding within seven (7) days after carriage of WNVC(TV),
Fairfax, Virginia, commences on Cable TV Montgomery’s (CTM)
cable system in Montgomery County, Maryland. Carriage
commenced on August 25, 1993.

The purpose of this letter is to reguest that all
pleadings filed by Central Virginia Telecommunications
Corporation (“CVETC"), licensee of WNVC(TV), in this
proceeding be returned without action. CVETC understands
that CTM will separately request return of its pleadings.

Re€spectfINly submitted,
) Y ':;”1\.
Richard J. Bodorff

RJB/lar
cc: Barrett Brick (via hand delivery)
Howard Shapiro, Esg. (via facsimile)
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- with §615(j)(3) (47 U.S.C. 535) of the Communications Act
of 1934, as amended. and Prestige Cable TV, Inc. IS OR-

Before the ) DERED to commence carriage of WNVC. forty-six (46)
Federal Foqmumcatnons Commission days from the date of this Order on its cabie television
Washington, D.C. 20554 system serving Stafford County. Virginia. This action is

taken by the Chief, Mass Media Bureau. pursuant 10 au-
| thority delegated by §0.283 of the Commission’s Rules.
nre:

FEDERAL COMMUNICATIONS COMMISSION

Complaint of Central CSR-3759
Virginia Educational
Telecommunications
Corporation against

Prestige Cable TV. Inc. Roy J. Stewant

Chief. Mass Media Bureau

Request for Carriage

MEMORANDUM OPINION AND ORDER
Adopted: May 28, 1993; Released: June 8, 1993

By the Chief. Mass Media Bureau:

1. On January 28. 1993. a petition on behalf of the
o«Leairal Virginia Educational Telecommunications Corpo-
ration. licensee of Television Broadcast Station slNVC-
{Educ. Ch. 56). Fairfax. Virginia. was filed with the Com-
mission claiming that Prestige Cable TV. Inc. ("Prestige”)
had declined to carry the station. even though she Gerade B
contour of WNVC -encompasses the svstem's principai
4eadend at Garrisonvilie. Virginia. and it is therefore a
"local” signal within the meaning of Section 5 of the Cable
Television Consumer Protection and Competition Act of
1992, Pub.. L. No. 102-385. 106 Stat. 1460 (1992).

2. Prestige filed an opposition to this petition on Feb-
ruary 15. 1993, noting the outstanding Siandsull Order and
the pending litigation involving the constitutionality of the
1992 Cable Act in Turner Broadcasting System, Inc. v. Fed-
eral Communications Commission. Civil Action No. 92-2247
(D.D.C. December 4. 1992). and stating its belief that the
court might invalidate the Act. but that if not. Prestige
already carries the following noncommercial stations.
which may substantially duplicate WNVC’s programming:
WETA-TV (Educ.. Channel 26), Washington. DC.; WHMM
(Educ., Channel 32), Washingion, DC; and WNVT (Educ..
Channel 53), Goldvein. Virginia. Therefore. Prestige sought
afn-extention of time until May 13, 1993, to evaluate ‘the

“‘programming schedules of the above stations in light of the
Commission’s Report and Order in MM Docket No. 92-259,
FCC 93-144, FCC Rcd (1993). in order 10 determine
whether or not it shouid further supplement its initial
opposition.

3. On April 8. 1993, the United States District Court of
the District of Columbia issued a decision in the litigation
involving Turner Broadcasting Svsiem, Inc., supra, which
upheld the provisinns of the 1992 Cable Act rights and
terminated the 12C .ay Swuandsiill Order previously issued in
this case.

4. Given the passage of time. and having received no
additional pleadings in this mauer by May 13, 1993, from
Presiige substantiating its initial supposition of potential
program duplication by WNVC. the petition filed January
328, 1993. by the Central Virginia Educational Telecom-
munications Corporation IS .GRANTED, in accordance
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action is taken by the Chief, Mass Media Bureau. pursuant
to authority -delegated by §0.283 of the Commission's

Be}ore the Rules.
Federal Communications Commission
Washington, D.C. 20554 FEDERAL COMMUNICATIONS COMMISSION
In re:
Complaint of Central Virginia CSR-3755
Educational Telecommunications ~ Roy J. Stewart
Corporation against Chief. Mass Media Bureau

Multivision Cable TV

Request for Carriage

MEMORANDUM OPINION AND ORDER
Adopted: June 3, 1993; Released: June 14, 1993

By the Chief, Mass Media Bureau:

- 1. On December 4, 1992. the mandatory carriage prcvi-
sions of the Cable Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 102-385, 106 S:at.
‘1460 (1992), became effective for certain noncommercial
education stations. On January 28, 1993, the Central Vir-
ginia Educational Telecommunications Corporation. licens-
ee of Television Broadcast Station WNVT (Educ.. Channel
53). Goldvein, Virginia. filed a complaint against
Multivision Cabie TV ("Muitivision"), eperator of a cable
television system serving Prince George's County, Mary-
land. According to WNVT, the wmation’s Grade B contour

«=tdCompasses Multivision's principal headend ai Lanham,
Maryland. and WNVT, therefore. is entitled to carriage as a
"local” signal within the meaning of §5(1)(2) of the 1992
Cable Act.

2. By letter dated December 8, 1992, Multivision de-
clined to carry WNVT on its system, pending resolution of
the Standstill Order and of the litigation addressing the
constitutionality of the Cable Act in Turner Broadcasting
Svstem, Inc., et al. v. Federal Communications Commission,
Civil Action No. 92-2247 (D.D.C. December 4. 1992), but
stated that it would do so, if it was required to. after the
above issues were resoived.

3. The Siandsiill Order deferred any Commission action
regarding educational television stations’ complaints of
noncarriage for 120 days. or until an appealable order of
the court was entered. However. it did not preclude the
filing of complaints regarding carriage disputes or delay the
schedule for the filing of responsive pleadings. On April 8,
1993, the Court issued its opinion in this case upholding
the provisions of the 1992 Cable Act and terminating the
Suandsull Order.

4. Since no other pleadings were filed in this matter
within the fifieen (15) day period specified by the Commis-
sion in its Public Notice. Mimeo No. 32419 (released
March 26. 1993). the complaint filed January 28, 1993, by
the Central Virginia Educational Telecommunications Cor-
poration 1S GRANTED. in accordance with §615(j)(3) (47
US.C. 535) of the Communications Act of 1934, as amend-
ed. and Multivision Cable TVY4$ ORDERED to commence

abarriage of Suation WNVT, Channel $3. Goidvien, Virginia,
on its cable svstem serving Prince George's County. Mary-
“land. forty-six (46) days from the date of this Order. This
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Before the
Federal Communications Commission
Washington, D.C. 20554

In re:

Complaint of Central Virginia CSR-3756
Educational Telecommunications

Corporation against

MetroVision of Prince George's

County, Inc.

Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: June 3, 1993; Released: June 14, 1993

By the Chief. Mass Media Bureau:

1. On December 4, 1992, the mandatory carriage provi-
sions of the Cabie Television Consumer Protection and
Competition Act of 1992, Pub. L. No. 102-385, 106 Stat.
1460 (1992), became effective for certain noncommercial
education stations. On January 28, 1993, the Central Vir-
ginia Educational Telecommunications Corporation. licens-
ee of Television Broadcast Station WNVT (Educ., Channel
53), Goldvein, Virginia, filed a complaint against
MetroVision of Prince George's County, Inc.
("MetroVision"). operator of a cable television system serv-
ing portions of Prince George's County, Maryland. Accord-
ing 1o WNVT, the wtation’s Grade B contour encompasses
MeuroVision's principal headend at Landover, Marviand.
and WNVT, therefore, is entitled to carriage as a "local”
signal within the meaning of §5(1)(2) of the 1992 Cabte
Act.

2. On March 15, 1993, MetroVision filed an Opposition
to WNVT's complaint which it supplemented on April 13,
1993. noting that <t -carmied WNVT until January 1992,
when it terminated WNVT's carriage because of a signifi-
cant number of subscriber complaints due 10 poor signal
quality. Citing §4(h)(1)(B)(iii) of the 1992 Cable Act,
MetroVision notes that a commercial UHF broadcast sta-
tion cannot mandate carriage by a local cable system unless
it delivers a signal level of <45 <dBm at ¢he input terminals
of the system’s principal headend. According t0 measure-
ments performed on February 25. 1993. at MetroVision's
headend in Capitol Heights, Maryland. using generally ac-
cepted engineering practices and equipment. WNVTs’ sig-
nal varied detween «61.75 dBm and ~61.35 4Bm.' Accord-
ing to MertroVision, there is a~iarge Aill -between its
Seadend .and WNVIs transmit site. -and the cable system
had invited WNVT's technical personnel to take signal
strength measurements at its headend in 1991, which they
did. so the station has been aware of this situation for quite
some time. Moreover. Roger Wells, MetroVision's Vice

! In this particular case. MetroVision utilized 120 feer of

CommScope 500 copper-clad. center-conductor cable. a ten-
year oid aotenna (Model #QCA-UHF) located at the eighty foot
level of 3 tower a1 the headend. and a Tekironix 2714 sysiem

President and Regional Manager, once again discussed the
problem with an employee of WNVT following the sta-
tion's present request for carriage and suggested their en-
gineer contact MetroVision’s to resolve it. but no
subsequent discussions were ever initiated to MetroVision's
knowledge. Finally, MetroVision notes the Standstill Order
and the pending litigation addressing the constitutionality
of the 1992 Cable Act in Turner Broadcasting System, Inc.,
et al. v. Federal Communications Commission, Civil Action
No. 92-2247 (D.D.C. December 4, 1992), and argues that
$5 of the 1992 Cable Act violates the system’s rights guar-
anteed by the First Amendment and by the Fifth Amend-
ment to the United Swates Constitution.

3. A decision upholding the constitutionality of the 1992
Cable Act and terminating the Standstill Order was issued
April 8, 1993, by the United States District Court of the
District of Columbia in Turner Broadcasting Svsiem, Inc.,
Supra. Hewewer sseffl veview of 4be eugineering €ata sub-
amitted By dMetroVision demonsiraies 4hat - WNVT &ils <0
wprovide 4 good quality signal at MetroVision’s hesdend. as
mandated by $615(g)(4) of the 1992 Cable Act. Therefore.
WNVT is not entitled to mandatory carriage on the cable
television system operated by MetroVision of Prince
George's County. Inc., and the" petition filed January 218,
1993, by the Central Virginia Educational Telecommunica-
tions Corporation IS DISMISSED. pursuant to §615(jX3)
(47 US.C. 535) of the Communications Act of 1934, as
amended. This action is taken by the Chief, Mass Media
Bureau. pursuant to authority delegated by §0.283 of the
Commission’s Rules. '

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
Chief. Mass Media Bureau

analyzer. last calibrated in December 1992. The measurements
were made in overcas: weather with temperatures in the thirties
a1 1wo hour intervals between 8:00 am and Midnight.
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Bafore the
Federa! Communications Commission
Washington, D.C. 20554
in re:
Complaint of Centrsl Virginia CSR-3760
Educations! Telecommuaicstions CSR-3761
Corporstion against District DC0002

Cablsvision Limitsd Partnership
Request for Carriags

MEMORANDUM OPINION AND ORDER
Adopted: July 29, 1993 Released: August 6, 1993
By the Chlef, Mass Media Bureau:

1. On January 28, 1993, petitions on behalf of Central
Virginis Educationt]! Telecommunications Corporation

.<thereinafter "Central”), licensee of Television Broadcast

- Stations WNVT (Educ., Ch. §3), Goldvein, Virginis, and
~AVNVC (Bduc,, Ch:"§¢), PairfaXvirginis, weIre Nied witn
2he Commission clalming that District Cablevision Limited
Parinership ("District™) had declined to carry the stations,
even though esch station places o Grade B contour over
the system’s principal headend in Washingion, D.C,, snd
the ststions are therefore "local™ signsis within the mean-
ing of Section § of the Cable Television Consumer Protec-
tion snd Competition At of 1992, Pub. L. No. 102-383,
106 Stat. 1460 (1992).
. 2. On April 13, 1993, District filsd an opposition to this
petition.! in which it argues that, regardless of whether or
not WNVC and WNVT are qualified [ocal NCE stations, its
sysiem, which has more than 36 usable activeted channels,
is currently carrying the following three qualified NCE
siations pursuant to the provisions of Sectlon 76.56(a)(lii)
of the Commission’s Rules: WMPT (Educ., Ch. 22), An-
nspolis, Maryland, and WETA-TV (Educ., Ch. 26) snd
WHMM (Educ., Ch. 32), both Washington, D.C. It con.
cludes, therefore, that since it is already meeting its NCE
carriage obligations, it is not required to add WNVT and

! An Erratum to this opposition was filed on April 14, 199),
3 Ppatitioner fled & concurrent motlen 1o Als lts reply out of

tms.
3 Section 76.98(s)(I11) nates in pertinent part:

*Sysiams with more than 36 ubsble sctivaied channels
shall be required to carry the signals of thres gqualified
local NCE educations! 1elevislon sutions: howsver s cable
sysiem with mors than 36 channsls shall 8ot be' required
t0 carry sttions whom programming subswuntially du-
plicaies 1he programming of snother qualifisd local NCE
sution.”
¢ The Commimion sdopied its Mwst-Carry Order, 8 PCC Red
2068 (1993). on March 11, 1093, 1z visw of the fact that the
rules adopted therein could have an impast upon s cable sy»-
wm's obliption 0 carry certain noncommercial sdueationa

WNVC to lts system. In sdditlon, District avers that Cen-
tral’s petition is deficient In that the "Declaration™ attached
to its petitlon does not conform with Commission require-
ments.

3. In is reply to the opposition, filed May 19, 1993
Cantral states thet no “quota™ exists for the number of
NCE sations required to be carried under the 1952 Cable
Act, and it cites paragraph 11 of the Repon and Order in
MM Docket No. 92-259 (Musi-Carry Order), 8 FCC Red
2968 (1993), to support its contention that District, as a

e with more than 36 channels, is required to carry
any iocal NCE station that requests carrisge, except those
stations that substantislly duplicste 8 currently<carried sta-
ton. Central submits copies of its program schedules for
Fabruary, March and April even though District does not
argue that either WNVC or WNVT duplicates existing pro-
gramming. Cantral contends thal District thus Is required
to sdd thess two signals as must<carry stations. Addition-
slly, in order to satlsfy District’s objection o its original
"Declarstion”, Central submits an amended "Declaration”
with it reply. :

4. District cites Section 76.56(a)(1)(ill) of the Commis-
sion’s Rules’ as its basis for not having to carry WNVC and
WNVT, and it opposes the acceptance of Central's reply
due to its late filing. It argues that the Commission's Public
Notice, No. 32419, clesrly indicates that Ceg'ml should
have filed its ceply no ister than April 26, 1953, District
contends that Central's statement thst It was “over-
whiimed™" witn work aoes not excuse its faliur¢ 1o COMPly
with the dsadline. ' ) .

S. District's reliance on Section 76.56{s)(1)(iii) of our
rules to svold carriage of WNVC gnd WNVT s In error.
Section 76.56(a)(1)(iil) requires that a1l cable systems with
more then 36 channels must carry & miaimum of three
NCE chaansls, but It does not preclude requiring such s
system to carry additlons! NCE channels. Indeed, the Musi-
Carry Order specifically swates: “[s]ystems with a capscity of
more then 36 usable sctivated channels are generally re-
quired 10 carry the signals of all qualified loca] NCE sta-
tions requesting carrisge” (emphasis supplied).’ The only
exception to this requirement ls when there is substantisl
programming duplication between local NCE stettons, a
circumstance not pressnt here. With regard to she issue of
Iate filing, we note that both Cantral’s reply and District’s
opposition® sppear to have been late filed. Ahhough we
admonish the parties for having failed o meet our filing
requirements, we will accept both iste-filed pleadings out
of our interest in resolving this case on 3 complete record.

stations., and could alwo aflsct the resolution of s disputed car-
risge request already on flle with the Commimion, parties op-

ag such requests os file wers permitied 1S days to file 2
supplementa! pieading sfier the release daw of the Musi-Carry
Order, supra. Public Notice, "Carriage of Noncommercial Edu-
cational Sutions by Cabls Talevision Sysmaems* Mimeo No.
32410 (relsased March 28, 1903). Replies 1o such suppiementa!
?ypuitlom could be flled within $ days. /4.

Musi-Carry Order, 8 PFCC Red at 2088,

¢ The Commission's March 23 Public Noties specifically stated
that supplemensal opposidons were 10 be allowsd an additiona!
13 days t0 be Oled. net the original opponition. District's origi-
nal oppasition was not filed untll Apr) 13, 169): the thirty dsy
responss time from the date of flling of Central's petliion would
have sxpired on March 1, 1993, .
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6. In light of the foregoing, therefors, the complaints
filed January 29, 1993, by Cantral Virginla Educationa!
Telecommunications Corporstion ARE GRANTED, in ac-
cordance with Section 615())(3) (47 US.C. 535) of the
Communications Act of 1934, as amended, and District
Cablevision Limited Partnership 1S ORDERED to com-
mence carriage of Stations WNVT and WNVC fortysix
(46) days from the release date bf this Order. This action is
taken by the Chief, Mass Media Bureau, pursuant to au-
gxority delegated by Section 0.283 of the Commission's

ules.

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewsnt
Chlef, Mass Medis Bureau
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‘Before the DA-93-589
. FEDERAL COMMUNICATIONS COMMISSION e
' Naahington. DC 20884 . . -v}|r§:i _—

in re:i‘.

Complaint of WNYC
Communications Group against
Time Warner New York City
Cable Group

R

- sttt
Al

CSR-3748 - .. an

Request for Carricgc ' .
Adopted: May 20, 1993  Released: May 21, 1893

B R

BY tgo:éhiéf, Mass Media Bureau:
~INTRODUCTION

17 On October 5. 1992, the Cable Tolcviiion Connumcr et
Prot!ctaon anc Competition Act of 1992 ["the Cable Act"] hecame.
law.® On Decembar 4, 1992, the Cable Act's requirements for.
mandatory carriag g of certain noncommercial educational .tationl
becames effective.® On January 19, 1993, WNYC Communications
Group ["WNYC-TV"], licensee of Station WNYC-TV (Educ., Channel .
31)./ New York, New York, filed a complaint seeking to ensure. tho
station's continuod carriagc on channel 3 on the cable. sylt-m-
serving the Berough of Manhattan in New York City that are . . - ..
operated by Time Warner New York City Cable Group ("Time . w_;
Warner"]., Time Warner opposed this complaigt en Februnry 10, .
1953, and WNYC-TV replied on March 5, 1993. N e

1. pub. L. No. 102-385, 106 Stat. 1460 (1992).
. ) ‘ .‘7 Uos Co ‘535.

) on March 1i, 1993, the Commission adopted a ;
Qrdexr in MM Docket No, 92-259, 8 FCC Red 2965 (1993) ("R
Ordexr"]. In view of the fact that the rules adopted therein could
"have an impact :Fon ‘a cable system's obligation to carry certain
noncommercial educational stations, and could alsc affect the
resclution of a disputed carriage request already en file with the
Commission, parties opposing such requests on file were permitted
15 days to file a suppiemental pleading after the release date of
the - B Public Notice, "Carriage .of
Noncommercial Educaticnal Stations by Cable Television Systems, "
Mimeo No., 32419 (released March 26, 1993, Replies to such
supplemental oppositions could be filed within 5 days. 4. Time
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BUMMARY OF PLEADINGS

2, WNYC-TV complains that, despite its status as a
qualified local noncommercial educatiocnal television station
entitled to on channel carriage rights on channel 3 on Time
Warner's Manhattan cable systems, Time Warner has repositioned .
WNYC to channel 31. This, states WNYC-TV, {s contrary te the
station's wishes and, therefore, is a violation of WNYC-TV's . .. .
rights under the Cable Act and the Commission's implementing: ...
rules. WNYC-TV notes that Congress has recognized that channel. .
-hifting_is disruptive to viewers and harmful to local stations, .
citing H'R. Rep. No. 102-628, 102d Cong., 248 Sess. 54-55, 71
(1852) and S.Rep. No. 102-92, 10324 Cong. 1ist Sess. 44 (1991), and.,
urges swift Commission action. :

3. In opposition, Time Warner argues that ite
repositioning of WNYC-TV from channel 3 to channel 31, the
channel on which WNYC-TV is licensed tc operate, will in fact be
beneficial to the station and to its viewers. WNYC-TV s carried -
on channel 31 on Time Warner's cable systems serving other New
York City beroughs, notes Time Warner, and the station promotes
iteelf as "WNYCTV 31." WNYC-TV's cartiago on cable channel 3 in
Manhattan is a nistoric accident, contends Time Warner, for at
the time the Maazhattan systems were ofiginally constructed in the
19608, they did not have 31 channels. ' 3 N

4. In its supplemental opposition filed April 13, 1953, .¢:v .
Time Warner contends that WNYC-TV is not in fect entitled to - ...
mandatory carriage and channel positioning rights. Time Warner :-.
argues that WNYS-TV, as 8 station owned and operated b{ the City <>
of New York, must transmit "predominantly noncommercial programs. -
for educational purposes" in order to possess such rights, citing .
47 U.5.C. $835(1) (1) (B). This has been defined by the Do e
Commission, Time Warner notes, as transmitting such programs, as
defined in §73.521 of the Commission's Rules, for at least 50
percent of the station's brosdcast week. 47 C.F.R. §76.85(a) (2).
Beport and Qxder at _______. Citing
, 101 FCC 24 13€8 (1985), Time Warner further argues
that §73.621 of the Rules distinguishes between instructional and
general educational programming on the one hand, and cultural and
entertainment programming on the other. A qualified ‘

(30

Warner supplemented ite opposition on A@ril 13, 1993, . NNYCftVH
replied on April 23, 1993. e

¢ 1n reply, WNYC-TV states that Time Warner hal':epoiiiféggd'
WNYC-TV, and urges immediate Commission action. : PREFISE

R

‘.
teed
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noncommorcial ‘educational otation may transmit the latter
programming, :Time Warner notea, but must transmit predominantly
the former programming. Thiz Time Warner claims, WNYC-TV tnill
te do;, and Time Warner lubmita -8 copy ©f WNYC-TV's.program
schedule for the week of April S-11, 1953, in support of this
argument. - Time Warner maintdins that the Commission possesses
broad dispute resolution authority which it should use to hold
that uniform carriage of WNYC-TV on cable channel 31 throughout
New York City best serves :h. public 1n:ares:. o

-8, In roply, NNYC rv argues thnt inltructionnl,.

) ducational. cultural, and entertainment categories as used 1n
 §73.621(c) of the Rulcl are overlapping categories, not exclusive
cuteiories, and are not in any event de-;gnt to limit the .
carriage rights of licensed stations. ' In fact, notes WNYC-TV,
Congress specifically cited the staticn as an example of a
qualified noncommercial educational television statien for
purposes of carriage and channel position rights 4n the Cable
Act's legisiative history, citing H.R. Rep. ‘No. 102-628, 1024
.Cong., 24 Sess. 104 (1992). WNYC-TV 4furt cr notes that :

“repositioning it will not achieve' uniform positioning city-wide.'
as systems net owned by Time Warner carry WNYC-TV on channel 49.
‘8uth repositioning, c¢laims WNYC-TV, will only confuse its viewers
and allow Time Warner to place Turner Network. TV, a service in
which Time Warner's cerporate parent and itg affiliates have an

, ownorlh;p interelt, on channel 3.on Time Warni:'l oylteml.

. DIBCUBSION
. 6; B we up hold WNYC Tv'a complaint aqainot Time Warner.
'soction 515(9)(53 of the Cable Act, as implemented by $76.57(b)
-0of the Commission's Rules, requires that the signals of-
noncommercial educational broadcast stations carried on a cable
tclovilion system pursuant to the must-carry requirements must
appear on the cable system channel number on which the qualified
local noncommercial educaticnal station is broadcast ovar the air
or on the channel in which it was carried on July 19, 1988, at
the election of the moncommercial educational station. WNYC-TV
was carried on the Time Warner systems serving the Borough of
Manhattan on cable channel 3 on July 19, 1985 and the staticn has
elected to continue to be carried on that channel.
Notwithstanding Time Warner's assertions of the beneficial impact
‘of repositioning WNYC-TV on these cable systems, the decilion as
to cable channel position rests with HNYC-TV. .

?. Time Warner's arguments challenging WNYC TV'. righeo to
carriage are not persuasive. WNYC-TV is clearly a qualified
“noncommercial educaticnal television station within the meaning
" of the Cable Act and ocur rules. As required by 47 U,.8.C. §535 to
be eligible for mandatory carriage, ﬂNYc51V{| eity of license is
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within 50 miles of Time Warner's principal headend.¥ wnyC-TV i
“owned and operated by a municipality" -- WNYC Communications
Group is an agency in the Department of General Services of the
City of New York -- and WNYC-TV "transemits predominantly :
noncommercial programs for educational zurpooos.' This is
defined by our rules to be "as defined in §73.621 of this ,
chapter, for at least 50 percent of its brocadcast week." 47
C.F.R, $76.55(a)(2). While Time Warnmer would limit the :
definition of "educaticnal" te instructional and related
educational programming, the Commission clearly stated in the

X, BNRIR, that "the Notige did not intend to limit
the scope of 'educational gurponel' only to the requirements of
paragraph (a) of §73.621, but intended that all of §73.621 would
be governed by that definition." Raport and Oxder at
n.7. For purposes of this portion of the Cable Act and the . .
Commigsion's implementing rules, a broad, inclusive definition of
"noncommercial programs for educational purposes” is appropriate
and has been adopted.” Not only has WNYC-TV demonstrated that it
qualifies as a local noncommercial educational television
station, but also chgrell has specifically identified WNYC-TV as
an example of a qualified noncommercial educational television
station for purposes of 47 U.8.C. §535. §&as H.R. Rep. No, 102-
€28, 102d Cong., 2d Sess. 104 (1952). .

8. In view of the £6regoing, we £ind that grant of WNYC-
TV's petition is in the public interest.

9. Accorcingly, IT 18 ORDERED, That the petition feor
special relief (CS8R-3748) filed January 19, 1953, by WNYC
Communications Croup IS GRANTED in accordance with $615(3) (3) (47
U.5.C. §535) of the Communications Act of 1534, as amended.

10. 1T 1S FURTHER ORDERED, That Time Warner New York City

Cable Group SHALL CARRY the signal of WNYC-TV on cable channel 3
of Time Warner's cable systems serving the Borough of Manhattan

}  wNYC-TV's Grade B sorvicé contour alsc encompasses Time
Warner's princifal headend, an alternative qualifying criterion.
47 U.8.C. §835(1) (2)(B). ‘

¢ As the Commission has previcusly stated, °*As in all
matters relating to prcifamming, we will defer to the judgement of
the broadcaster unless his categorization appears to be arbitzary
©r unreasonable."’ s , 101 FCC 24 at
1372 n. 5, giting - , 43 Fed.
Reg. 30847, 300844-45 (1978). , : :
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within forty-five (45) dagl of the releass date of this Oxder.
This action is taken by the Chief, Mass Media Bureau, pursuant to
authority delagated by $0.282 of the Commission's Rules.

FEDERAL COMMUNICATION COMMISSION

R J/ Stewart
Chief, Mass Media Bureau
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LAW DEPARTMENT

100 CHURCH STREET
NEW YORK, N.Y. 10007
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Corporation Counsel 08

RECEIVED

MAR 31 1993

FEDERAL COMMUNCATIONS COMS!
OFFICE OF THE SECRETARY

“New

March 31, 1993

HAND DELIVERY

Ms. Donna Searcy

Secretary

Federal Communications Commission
1919 M Street N.W., Room 222
Washington, D.C. 20554

Re: Complaint of WNYC
Communications Group Against
Cablevision Systems
Corporation, CSR 3787

Dear Ms. Searcy:

Together with the law firm of Arnold & Porter, we
represent WNYC Communications Group ("WNYC"), complainant in the
referenced matter. Pursuant to the Rules of the Federal
Communications Commission, 47 C.F.R. § 76.8, as applicable to the
referenced complaint, see F.C.C. News Release (March 11, 1993)
(Rules Implementing Must-Carry and Retransmission Consent
Provisions of 1992 Cable Act Adopted (MM Docket 92-259)), WNYC
dismisses without prejudice as of right its "Complaint re Failure
to Comply with Section 615 of the Communications Act" (filed
March 3, 1993) against Cablevision Systems Corporation and/or
subdivisions and affiliates ('"Cablevision").

The complaint, and accompanying "Petition for Emergency
Declaratory Relief" (which is also dismissed herewith), arose out
of a dispute between WNYC, licensee of WNYC-TV, Channel 31, New
York City, and Cablevision, operator of cable systems in (among
other locations) Great Neck, Lynbrook, Woodbury, and Yorktown
Heights, N.Y., and Newark, N.J., concerning the immediate
practical effect of the Cable Television Consumer Protection and
Competition Act of 1992 ("1992 Cable Act"). The parties have now
resolved that dispute as follows:




Cablevision has agreed to continue full-time carriage
of WNYC-TV on its cable systems in Great Neck, Lynbrook, and
Yorktown Heights and to continue substantially the same part-time
carriage of WNYC-TV as presently exists on its cable system in
Woodbury. On the Newark, N.J. system, part-time carriage of
WNYC-TV will be slightly modified, with Cablevision continuing to
carry WNYC-TV's Japanese-language programming (Fuji) on Monday-
Friday 7:00 a.m.-9:00 a.m. and Sunday 7:00 p.m.-8:00 p.m. and
Italian-language programming (RAI) on Monday-Friday 6:00 p.m.-
8:00 p.m. and Sunday 8:00 a.m.-2:00 p.m.. On the WOOdbury, N.Y.
system, Cablevision will continue to carry WNYC-TV's Italian-
language programming (RAI) on Monday-Friday 6:00 p.m.-8:00 p.m.
and Sunday 8:00 a.m.-2:00 p.m. Thyus, Cablevision will be
continuing carriage of almost 511 WNYC- TV programming now carried
on the five systems in question.

In exchange, WNYC has agreed to withdraw the complaint
in this matter. That withdrawal is without prejudice and without
waiver of WNYC's right to the subsequent reassertion of the
complaint in its entirety or any claim therein, including but not
limited to claims concerning deletion of carriage in whole or in
part, channel positioning, and/or refusal of requested carriage.

The parties have also agreed: (1) that a jointly issued
release will be served, along with this letter, on all entities
served with WNYC's original complaint and petition, and (2) that
Cablevision will advise affected viewers through an appropriate
notice of continuing carriage of WNYC-TV programming. A copy of
the jointly issued release is enclosed. If you have any
questions concerning this matter, please contact me and Charles
Forma, Esq., Cablevision Systems Corporation, One Media
Crossways, Woodbury, N.Y. 11797-2013 (516-496-1214).

The text of this letter has been reviewed and agreed to
by Mr. Forma.

Very truly yours,
Asfézzur/ .
David B.( in -

Assistant Corporation Counsel

cc. Charles Forma, Esq.




Federal Communications Commission

DA 93.841 G

Before the
Federal Communieations Commission
Washington, D.C. 205584

In re:

Complaint of Community Television CSR-3786
Foundastion of South Florida, Inc.

againgt National Cable Limited

Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: July 29, 199 Released: August 6, 1993

By the Chief, Mass Media Bureau:

INTRODUCTION

1. On October §, 1992, the Cable Television Consumer
Protection and Competition Act of 1992 ["the Cable Act")
became law.! On December 4, 1992, the Cable Act's re-
quirements for mandasory carrisge  of cerwin
noncommercial educational siations set ‘forth in §S of the
Act became effective.? On February 17, 1993, Community
Television Foundstion of South Florida, Inc., licensee of
Station WPBT (Educ., Channel 2), Mlaml, Florida, filed s
complaint seeking to ensure the station's carriage on chan-
nel 2 on the cable system serving Palm Besch County,
Floride which s opersied by Natlonal Cable Limited ("Na-
tionsi"). National filed an opposition to this compleint on
March 11, 1993 and supplemented the opposition on
April 13, 19934

SUMMARY OF PLEADINGS .

2. WPBT complains that, despite its status as ¢ Qualified
focal noncommercial educations! television ststlon which
places 8 Grade B contour over Natlonal’s hesdend snd
which i3 entitled to on-channel carrisge rights on cabie
channe! 2 on Nationsl's cable system,National has reposi-
tioned WPBT to channel 35\This, states WPBT, is contrary
to the station’s wishes and, therefors, is ¢ violation of its
rights under the 1992 Cable Act and the Commission's
implementing ruies. WPBT notes.that an March 29, 1990,
on July 19, 198S, erid at all times until spproximately

} Pub. L No. 102-385, 106 Stat. 1460 (1952).

1 7 US.C o158, .

3 On Mareh 11, 1993, the Commission adopted a Report end
Order in MM Dockes No. 93-259, 8 FCC Red 2965 (1993)
["Report and Order”). In view of the fact that the rules adopted
therein could have o impact upon s cable sysiem’s odllgation
10 carry ceruin noncommercial sducstional stations, and could
also aftect the resolution of 8 disputed carriage request already
on file with the Commission, parties opposing such nguasu on
file were permitted 18 days 10 fla a'supplemental pleading after
the release date of the Report and Order, supre. Public Notlcs,
*Carriage of Noncommercial Educational Stations by Cable
Television Systems” Mimeo No. 32410 (released March 26,

National. Dn or sbout that date, however, Nationa! substi.
tuted Distovery on channel 2, without notice 10 WPBT,
and placed WPBT on cable channel 35, WPBT requested
continued carriage on cabie channel 2 on December 10,
1992, It states that National refused to do so by letter dated
December 17, 1992.

3. In opposition, Nationa! argues that it has not refused
to carry WPBT or to place it on any specific channal;
rather, it merely stated that It would consider WPBT's
request afier & court upheld the constitutionality of the
must<carry provisions of the 1992 Cable Act and the Com.
mission adopted implementing rules. National notes that
WPBT has not psid & filing fee with its must<carry com-
plsint, and that its principal community is more then
fity-Gve miles from Nationsl's headend. Nationa! sistes
that it alresdy carries another noncommercial educational
station affiliated with the State public television network,
and it has asked WPBT for its programming schedule,
which it has yet 10 recelve, so It- may compare the two
statlons for potentls! duplication. National suggests either
that the Commission dismiss this complsint, or that &
allow Natlonal to supplement its opposition after the Com.
mission adopts its mandatory carrisge rules and the con-
stitutionslity of the ststutory must-carry provisions is
resolved. In its supplementsl opposition, Nstional siates
that it Is carrying WPBT snd that it has no present intent
to ceasé doing so, but that it has not repositioned WPBT
since December 4, 1992, and that WPBT is not in fact
engued to on-chsnnel carrisge rights until October 6,
1993,

Decemh;zl. 1992, it was carried on cable channel 2 by

’ DISCUSSION

4. We uphold WPBT's complaint against National, Ini.
tislly, we note that on April 8, 1993, the United States
District Court of the District of Columbis Issued a decision
In the litigation involving Turner Broadcasting Systems, Inc.,
et al. v. Federal Communications Commission, Clvil Action
No. 92-2247 (D.D.C. April 8, 1992), which upheld the
provisions of the 1992 Cable Act that had been challenged
&5 violating plaintiffs’ constitutional rights and which ter-
minated the 120 day Standsiill Order previously issued in
the case. Moreover, §5(g)(5) of the Cable Act, as imple.
mented by §76.57(b) of the Commission’s Rules, requires
that the signal of a noncommaercial educstionsl brosdcast
station carried on s cable television system pursuant to the
must<carry requirements must appesr on the cable system
channel number on which the qualified local
noncommercial educations! siation is brosdcast over-the-sir
or on the channel on which it was carried on July 19,
1985, at the election of the noncommercis! educational

1993). Replies 10 such supplemsntal -opposition could be flied
within § Lys. 1d.

¢ In addition, Nationsl flisd & "Request for Exwsnsion of Time"
on May 3, 199, for ten mors days te and including May 13,
1993, © supplement its oppotition. On May 10, 1983, WPBT
filed an opposition 1o this request. On May 12, 1093, National
Gled a letter suting that it belleved current negotiations with
WPBT would *. .. result in & serclement of all issues between
the partles.” Thersafier, no further pleadings were fied. and
Comminioa saff was informed by telephone that the negotis-
tions had cansed. In view of these facty, 1t iy no longer necesssry
10 rule on National's “Request for Exwension of Time” or on
WPEBTs opposition to it. )
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station, WPBT's assertion is unrefuted that it was carried
on National’s gystem serving Palm Beach County, Florids
on cable channel 2 on July 19, 1985. WPBT elects to
continue to be carried on that channel, and it has been
entitled 10 such carriage since December 4, 1992, the effec-
tive date of §5 of the 1992 Cable Act.?

S. Nationsl's srgument challenging WPBT's rights to on-
channel carrisge are not persyssive. WPBT is clearly a
qualified noncommercial educstional tejevision station
within the meaning of the 1992 Cable Act and our rules.
Its assertion that it plsces s Grade B contour over Na-
tional's headend. and is therefore a "local® signal entitied
to mandatory carriage on Nationd!'s system, ls unrefuced,
Moreover, Nations! has not submitted any edditons!
showings 10 meet its burden of proof concerning its allegs-
tion of potential program duplication by WPBT, Finally,
we note that aoncommercial suations are not required to
submit filing fees to the Commission for processing their
mandatory carriage requests.

6. In view of the foregoing, we find that grant of WPBT's
petition is in the public interest.

7. Accordingly, IT IS ORDERED. That the petition for
special relief (CSR-3786) flled February 17, 1993, by Com-
munity Television Foundation of South Florids, Inc. IS
GRANTED in accordsnce with $615(g}5) and with
$615()(3) (47 US.C. $535) of the Communications Act of
1934, as amended. '

8. IT IS FURTHER ORDERED, That Nstional Cable
Limited SHALL CARRY the signal of WPBT on cable
channe! 2, on National’s cable system serving Palm Besch
County, Florida, within forty-six (46) days of the release
date of this Ordes. This sction is taken by the Chief, Mass
Madis Buresu, pursuant (o suthority delegated by $0.283 of
the Commission’s Rules. ‘

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
Chief, Mass Media Bureau

3 We note that the Commission Ruie implementing an Octo-
ber 6, 1993 desdline for fullllling a local must-carry statlon’s
channel positioning request spplies-only to commerela! sutions.

See 47 C.F.R. 476.57(d). The channs! positioning requirement
for noncommarcisl sistlons set forth in the 1992 Cable Act wen
self-effectusting, and became eMective on Decemnber &, 1992.
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" FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON. D.C. 20554

IN REPLY REFER TO!

D -PP
0CT 15 1933 DE@EUW
David M. Fogarty ocT 1 8 188
President and General Manager
Greater Dayton Public Television \J|
TeleCenter

110 S. Jefferson Street T
Dayton, Ohioc 45402-2415

In re: Greater Dayton Public Television
(WPTD)
CSR-3931-M; INO339S
CSR-3932-M; INOOll
CSR-3934-M; 1INO0O402

Dear Mr. Fogarty:

On July 19, 1993, you filed petitions for declaratory ruling, on
behalf of Greater Dayton Public Television, licensee of
Television Broadcast Station WPTD (Educ., Ch. 16), Dayton, Ohio,
claiming that TCI of Indiana, Inc. had declined to reposition
WPTD on Channel 16 on its systems serving Dublin and Richmond,
Indiana, and declined to carry WPTD on its system serving Lynn,
Indiana. Subsequently, by letters dated September 13, 1993, you
requested dismissal of these petitions as TCI has agreed to
reposition and/or carry the station on all three systems.

In view of the foregoing, pursuant to §0.283 of the Commission’s
Rules, the petitions for declaratory ruling, filed July 19, 1983,
on behalf of WPTD, are dismissed.

P
Sincerely,

(D e

Ronald Parver
Chief, Technical Services Branch
Cable Services Division

GD 001285




Pe're taking relevision
into tomorrow.

ECEIVERN
SEP - 7 83

B TCIof Indiana, Inc.

September 1, 1993

Mr. David Fogarty, Director of Broadcasting

WPTD/WPTO
4th & Jefferson Sts.
Dayton, OH 45402

Dear Mr. Fogarty:

I am writing to inform you, effective September 1, 1993,
WPTD-16 has been moved to channel 16 on our Richmond and
Dublin systems. Also, WPTD has been added to our Lynn

system and is positioned on channel 16.

WPTO-14 has been added to the Richmond system on channel
19, the Dublin system on channel 18 and the Lynn system on
channel 17. Per our earlier discussion, I understand the
placement of WPTO0-14 is unacceptable, but temporary.

It is our intention to come to an agreement with an
acceptable 1location for WPTO-14., 1 am presently in a
position to discuss the placement of WPTO0-14 on channel 4.
Please let me know what considerations would be acceptable
so that we can plan re-arrangements prior to October 6th.

Area Manager

cc Tom Barberini

2428 Chester Bivd.
Richmond, indiana 47374
(317) $66-8321

FAX (317) 966-3783

An Equa! Opponiunity Employer




Federal Communications Commission

DA 93-1397

Before the
Federal Communications Commission
Washington, D.C. 20554
In re:
Complaint of Greater Dayton CSR-3932.
Public Television against CSE-3933-M
TCI Cablevision of 25

Indiana, Inc.
Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: November 17, 1993; Released: December 9, 1993

By the Chief, Mass Media Bureau:

1. On July 19, 1993, petitions on behalf of Greater
Dayton Public Television, licensee of Television Broadcast
Stations WPTO (Educ.. Ch. 14), Oxford. Ohio and WPTD
(Educ.. Ch. 16). Dayton, Ohio, were filed with the Com-
mission claiming that TCl Cablevision of Indiana. Inc.
("TCI"), operator of a cable television system serving
Winchester. Indiana, had declined 10 carry the siation. even
though, allegedly, the Grade B contour of WPTD encom-
oasses the system’s principal headend at north latitude 4Q°

i' 00" and west longitude 84% 59’ 31" and Oxford, the city
Jf license of WPTQO is within fifty miles of the same
location. Both stations. therefore, are "local” signals within
the meaning of §5 of the Cable Television Consumer Pro-
tection and Competition Act of 1992, Pub. L. No. 102-38S,
106 Stat. 1460 (1992). WPTO and WPTD both request that
the Commission not only order TCI to carry their signals,
but also order that the system carry them on channels 14
and 16. respectively. the channels on which they broadcast
over-the-air. NO opposition to these petitions has been
filed.

2. Staff review of the issues raised and of the materials
submitted in WPTD’s petition fails to demonstrate that
TCl's headend lies within WPTD's Grade B contour.!
Therefore. the 1992 Cable Act does not entitie WPTD to
mandatory carriage on the TCl cable television system
serving Winchester, Indiana. and the complaint filed July
19. 1993, by Greater Dayton Public Television (CSR-
3933-M) IS DISMISSED pursuant to §615(j)(3) (47 US.C.
535) of the Communications Act of 1934, as amended.

3. WPTO’s petition, however. establishes that it is en-
titled to carriage on the Winchester cable system because
Oxford. Ohio, the city of license of WPTO, is within fifty
miles of TCI's headend? WPTO has requested carriage on
its over-the-air broadcast channel. as it is permitted to do
under §5 of the 1992 Cabie Act. Since no other pleadings
have been filed in this matter. the complaint filed July 19,

¥ Calculstions for Grade B contours of ielevision swations are
based upon the current licensed parameiers of the rtelevision
stations(s) in quesiion and using the methods set fonh in
§73.684 of the Commission's Rules (Prediction of Coverage).

2 The distance computstions are based upon the reference

1993, by Greater Dayton Public Television (CSR-3937-M)
1S GRANTED, in accordance with §615(j)(3) (47 US.C.
$35) of the Communications Act of 1934, as amended, and
TCI Cablevision of Indiana, Inc. IS ORDERED (0 com-
mence carriage of WPTO on cable channel 14 forty-six (46)
days from the release date of this Order. These actions are
taken by the Chief, Mass Media Bureau, pursuant 10 au-
thority delegated by §0.283 of the Commission’s Rules,

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
« Chief, Mass Media Bureau

poinu(s) (for the ielevision station's community of license) in
§76.53 of the Commission’s Rules and the principal headend
coordinates provided in the petition and applying the methods
in §73.611 of the Commission's Rules (Reference Points and
Distance Computation). :




Federal Communications Commission

DA 93-1408

Before the
Federal Communications Commission
Washington, D.C. 20554

In re:

Complaint of Greater Dayton
Public Television against
Country Cable Systems

CSR-3945-M

Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: November 9, 1993; Released: December 14, 1993

By the Chief. Mass Media Bureau:

1. On July 19, 1993, Greater Dayton Public Television
("Greater Dayton®), licensee of WPTD-TV, Dayton. Ohio,
filed a complaint against Country Cable Systems ("Country
Cable"), pursuant to §615 of the Communications Act, 47
U.S.C. § 535. Greater Dayton requests that the Commission
order Country Cable 10 carry WPTD-TV on Country Ca-
ble’s cable system serving Greens Fork, Indiana, and that
WPTD-TV be carried on Channel 16.

2. Section 615 of the Communications Act of 1934, as
amended. requires 2 cable system to carry the signals of

ualified local noncommercial educational television sta-
.ons. See 47 US.C. §535. A television station that is li-
censed by the Commission as a2 noncommercial educational
television station and is owned and operated by a public
agency. nonprofit foundation, corporation or association
that is eligible to receive a community service grant from
the Corporation for Public Broadcasting will be considered
a8 qualified noncommercial educational television station.
See 47 US.C. §535(1)(1)A). 47 CFR. §76.55(a)(1). A
qualified noncommercial educational television station
which is licensed 10 a principal community whose refer-
ence point. as defined in 47 C.F.R. §76.53. is within 50
miles of the principal headend of the cable system will be
considered local. See 47 US.C. §535(1)(2XA). 47 C.F.R.
§76.55(b)(1). Notwithstanding the above, however. a cable
operator shall not be required to carry the signal of any
qualified local noncommercial educational television sys-
tem which does not deliver to the cable system’s principal
headend a signal of good quality or baseband video signal.
See 47 US.C. §535(g)(4).

3. Greater Dayton contends that WPTD-TV is a qualified
local noncommercial educationsl television station and
therefore it has the right 10 carriage on Country Cable’s
Greens Fork, Indiana. cable system. We agree. Greater
Dayton has presented the following evidence with respect
1o WPTD-TV: WPTD-TV is licensed as a noncommercial
television station: it is owned by Grester Dayton, a
nonprofit corporation: it is eligible to receive 8 community
service grant from the Corporation for Public Broadcasting.
and; it is licensed 1o Dayton, Ohio. whose reference point.
sccording 10 §76.53, is within 50 miles of the principal

:adend of Country Cable’s Greens Fork. Indiana cable
system. Accordingly. WPTD-TV meets the Commission’s
definition of a qualified local noncommercisl educational

television station. Greater Dayton has submitted a May 26.
1993 letter which it sent to Country Cable requesting car-
riage on Channel 16. According to Greater Dayton, Coun-
try Cable has neither commenced carriage nor responded
in any way 10 Greater Dayton’s request for carriage, nor
has Country Cable submitted to Greater Dayton its channel
lineup for the Greens Fork system.

4. According to §615(g)(5). a qualified local
noncommercial educational station carried pursuant to
musi-carry requirements must appear on the cable system
channel number on which it is broadcast over-the-air, or
on the channe! on which it was carried on July 19, 1985,
at the election of the station, or on such other channel as
is mutuaily agreed upon by the station and the cable
operator. 47 US.C. §535(g)5); 47 C.F.R. §76.57(b). Be-
cause Greater Dayton has elected that WPTD-TV be carried
on its over-the-air channel, Channel 16, we will grant its
request that the Commission order Country Cable to carry
WPTD-TV on Channel 16.

S. In view of the sbove, the complaint filed on July 19,
1993 by Greater Dayton Public Television. licensee of
WPTD-TV. Dayton, Ohio (CSR-3945-M) 1S GRANTED, in
accordance with §615(;)(3) of the Communications Act of
1934, as amended. (47 U.S.C. §535). Furthermore. Country
Cable Systemns 1S ORDERED to commence carriage of
WPTD-TV on Channel 16 within forty-six (46) days from
the release date of this Order on its system serving Greens
Fork. Indiana. This action is taken by the Chief, Mass
Media Bureau, pursuant to authority delegated by $0.283 of
the Commission’s rules, 47 C.F.R. §0.283.

FEDERAL COMMUNICATIONS COMMISSION

Roy J. Stewart
Chief. Mass Media Bureau
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DA 9$5-104

Before the
Federal Communications Commission
Washington, D.C. 20554 :

Inre:

Complint of Grester Dayion
Public Television against
Chillicothe Cablevision dbe
Dimension Cable Services

Request for Carriape

CSR-4027-M
OHO04$

-
.

MEMORANDUM OPINION AND ORDER
- Adeptad: Junuary 30, 1995;
By the Cable Services Buresu:

Relessed: Fodruary 3, 1995

1. On August 26, 1993, a petition on behalf of Greater
Dayton Public Television, licensee of Television Brosdcast
Sation WPTD (Edue., Ch. 16), Dayton, Olio, was filed
with the Commission claiming that Chillicothe Cablevision
dbe Dimension Cable Services ("Dimension”), operator of
& cabls television sysiem serving Washingion Count House,
Bloomingburg. Sabins, Jeffersonville. Milledgeville, Octa,
Union, and portions of Clinton County, Obio, had de-
clined to carry the smtion, even though the city of license
of WPTD is within fity miles of the system's principal
beadend ilocated st Latitude 35°31'38" and Longitude
83°28'37", and the mation i therefore a “local”
within the meaning of Section S of the Cable Television
Consumer Protection and Competilion Ast of 1992, Pub.
L. No. 102-385, 106 Swt, 1460 (1992). WPTD also requests
that the Commission not only erder Dimension to earry
the signal, but also order the system to carry it oo Channel
16, the channsl on which it broadcasts over-thesir. Op-
positions to this patition were filed on September 16, 199)
snd Ocrober 21, 1953, on behall of Dimension, ® which
WPTD has replied.

2. In support of its request, WPTD states that it was
sotified by Dimension on April 26, 1993, that It did oot
provide a good quality signal st Dimension’s beadend.! By
letter dated May 28, 1593, WPTD states that il egreed ®
bear the costs of providing the pre-smplifier aecesary
provide & good quality signal, but in s Juns 25, 1993
response, Dimension placed several conditions on the frgt.
use and ownership of the proposed equipment. On July 27,
1953, WPTD indicates thst it reitersted its agraerment W0
bear the costs of the equipment aad also agreed to use 8
Blonder-Tongus SCMA-ub low-nolse 25-4B preamplifier. It
also requested to discuss the proposal with Dimension,
however, WPTD amerts that Dimension neither responded
0 this request nor commenced carriage of its station,

A

' Dimension indicarwd mw . 199, WPTD
mevswred at S0 dBm a1 ju
uken with 3 Wawetel Sam IDUHF fz1d seength meier

3. Dimension's September 16, 1993 opposition does not
dispute that WPTD is a qualified NCE sation, but jt main-
tains that unti! such time as WPTD provides a good quality
signal at Dimension’s headend the station is not eligidle 10
be carried. Dimension argues that it has repeatedly ex-
pressed it willingness 1o allow WPTD © provide the
equipment necessary to ensure 8 goad quality signal and it
will add the station in forry-five days once the equipment is
in place, However, Dimension disagress with WPTD’s con-
tention that the station is only obligated to reimburse
Dimension for the eost of the necessary equipment. Di-
mension fecls that it should be incumbent upon the re-
questing suation to provide the equipment and it requests
that the Commission explicitly state this In its decision,

4. WPTD's sesponse indicates that on Sepiember 14,
1993, the partles Bgreed by telephone that WPTD would
purchase 3 125 4B gain antenns and o Pmm;liﬁcr to
rectify i signal deficiency at Dimension’s end. In-
deed, WPTD states that it ordersd the equipment on Sep-
tember 20, 1993, with sn expected delivery date in 36
weeks, Upon its instasllation, Dimension agrees that it will
be required 10 add WPTD within 45 days. Despite the fact
that in this instance WPTD agreed 1o purchase the equip-
ment as requested, |t disagress with Dimension’s view what
a2 ielevision sation should be required 1o purchass any
neces;ary equipment, rather than provide reimbursement
for costs, in all instancas. WPTD has encountered many
cable synem operstors that prefer to buy their own equip-
menat. Dimension’s requirement is too narrow and would
inhibit future pegotiations between television mations snd
cable operators. Therefors, the FCC should not render this
type of arrangemest mandatery. Finally, WPTD points out
that Dimension has made po mention in any of its negotis-
tions that it will eaarry WPTD on<hanne] as requested.
WPTD requests that the FCC uphold and enforce its right
0 such earriage.

S. On Ocwbder 21, 1993, Dimension submitted a second
opposition to WPTD's petition. It swies thst sithough the
prodiem wih signal quality has besn resoived, the issue of
channe! paitioning remains as sres of contsntion. Dimen-
sion avers that carriage of WPTD on<channe! would result
in ssveral mrious and substantial technical complications
and would cause potential inwerference. Dimension states
that chunnel 16, the channe! on which WPTD brosdeass
ovar-the-alr, is the seronsutical frequency band on which it
mainuins & nsrrow wierancs of § kHi, pursuant to
$76.612(a)(1) of the Rules. Meezing the on<channel require
ment, Dimension contends, would be searly impossible
using standard equipment as the signs! r device
required ©© carry g off-air signgl on chansel 16 has two
focal eacillators which will nol bold the $ kH: wierance.
To ensure stadiliry, Dimension swutes that it would be re~
qQuirad o sither 1) phase lock the channal 16 processor 10
8 comb geoerator at & cost of $6800, or 2) demadulate and
roodulats the signal st 3 comt of $5300. In addition, it
continues, further techaical modifications, such as sddi-
tional traps, brackats and "F° connectors, would be nscas-
sary wsolely o WPTD onchannel. Dimension
maintains that all of this would cost spproximately 331,000
or $4.30 ’p:r subscriber. Further, it foels it Jikely that the
sdditions! traps and "F" conneciors would increase signal

recapios was takes @ 3 Radio Shack Madel U-7S UHF
broadtand anusans 30 sbove grade.

GD 001989
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leakage on its system, thus increasing the system’s monitor-
Ing and maintenancs costs ia this ares.? Finally, Dimension
argues that the use of traps would have & negative variance
effect of S dB on the signal quslity of sdjscent channels,

. particularly the sound carrier. This could esuse problems

for Dimension in meetng the FCC sural carrier level
standards that require cable operstors to maintain an sural
signal between 10 and 17 dB below the associated visusl
sigha) level. Dimension concludes, thersfore. that while it
secognizes its obligation to hooor WPTD's on<channel car-
riage request, i should be not required to do so in this
instance due 10 the potential problems. It stands prepared
© discuss alternative channe! positions with WPTD at any
tirne,

. 6. WPID requests thst the Commision strike Dimen-

sion's second opposition as duplicstive and untimely. I
evers that Dimention had ample opportunity to raise the
issuc of alleged technical and cost objections to onchannel
carriage in its September 16, 1993 filing. Should the FCC
consider the arguments raised in this pleading, howewer,
WPTD econtends thst Dimension's clims are
uosubstantisted and it has provided no evidence that clear-
ly demonstrates that it cannot meet this requirement. See
Parsgraph 9! of the Report end Order in MM Docker
92-259, 8 FCC Red 2965 (1993), WPTD argues that there is
no "subsiantial technical or signa! security problem™ with
regard 1o Dimension’s aeronautical frequency band con-
cern. Dimension admits that the technology is readily
svailable 1o ensure WPTD on<hanne! earriage. WPTD
should therefore not be penalized because cable systems,
such s Dimension, bave chosen the frequency band of
118-136 MRz for channels 14-16. Moreover, the majority
of Ohio and Indiana cable operaiors which earry WPTD
on channe] 16 Bave made equipment modifications at their
own expense.” WPTD states that Dimension’s cost estimates,
without further documenution, sre insdequate and pessi-
bly higher than necessary.

7. Funbher, it mainwaing that it would be aguinst the
intent of the 1952 Cable Act to require an NCE sistion to
pey for » cable system’s upgrades in plant in circumstances
of this kind. The equipment necsssary for on<channe! cas.
riage, avers WPTD, should be considerad a business invest-
ment by the cable sysiem, not the station. In the
Clarificadon Order in MM Docker 92-259, 8 FCC Red 4142
(1993), the Commission Jimited s ststion’s expsnditure
siruations of low signal level. WPTD has already o
incur those expenses in this insiancée. Further, con-

tends thst Dimension’s amertions as to edditonal equip-

ment peeds, signa! leskage concerns and alieged sffects on

sudio quality are all speculative, anpersuasive and oot-

considered sufficient 10 deny an on<channel %
quest. See Report end Order, suprs, sl Paragraph 91,

points out that 1) sll of the squipment clied by Dimansion
Is already in use op the system, 2) s polential for signal
leakage exists any time a cable is cut to insert traps or
squipment, and J) Dimansion’s alleged “acpative sfiest”
srgument 8 unacceptadle without supporting documents-

3 Dimension suim thet 33% of io reporable leakags is dus o
®F* conpecton, a5 well a3 over 10% of ju service calls.

3 WPTD excloses maerials from SciemiiSc-Auadu sad the
NCTA which dexcride the svailadls uchniquas usad w comply
with the FCC's uchnical sandards. *

¢ A suad Lo hn;nrl.l of the Repors end Ovder, apru,
“We do pot belisve that iacosvenience, marketing prodlems, the
oeed 10 rconSgure the basic Uer or the newd 1w empioy addl-

tion, particulsrly when WPTD is aired on channel 16 on
other Daylon area cable systems Wwithout similar com-
plaints. In conclusion, WPTD requests that the FCC dis-
miss Dimension’s arguments and order it to carry WPTD
on-chanpel as required by the Rules.

8. We are not persuaded by Dimension’s request (hat the
FCC explicitly require that any squipment needed to cor-
rect the reception of 8 poor quality signal be purchased by
the (elevision station requesting carrisge. The Repornr and
Order, supre, st paragraph 104 sstes that “Further, we
genenally agree with cable interests that it is the ielevision
station’s obligation to bear the costs associated with
delivering a good quality signal to the system's principal
beadend.” (emphasis supplied) Generally, therefore, we
would expect that, once those costs have been determined
to the parties’ satisfaction, the cable operator be the eniity
responsible for whatever modifications are necessary since
the facility s under its control. However, if the parties 3o
desire they are free to make whatever sgresments they wish
in this regard.

9. Secrion 614(db)6) of the 1993 Cable Act permits a
MUSt-<CATTY SWtion 1o elect its over-the-air channe! number
s its channel position on a cable system and WPTD has
properly chosen its over-the-sir channel. Further, the Com-
mission bic stated previously thst cable operators must
comply with the channs! positioning requirements, absent
s compelling technica! reason.’ Dimension has failed to
make such a demonstration. The Commission specifically
beld that the need to rsplace traps, or to reconfigure the
besic tier, or to make technical changes are generally not
grounds for waiver. Carrlage of television stations, such as
WFTD, ot a channe! locsted in the seronautical frequency
bend is a common practics in the cable industry. Dimen-
sion has failed to demonstrats how its carriage of WPTD
on channel 16 would involve any special circumstances
beyond the pecessity of simply meeting the Commission’s
tschoical standards. In this regard, all cable opersion are
required to routinely monitor their systems to detect and
correct signal lsakage prodlems in compliance with the
Commiusion’s technical rules. See §76.60] er seq. of the
Commission’s Rules. Further, Station WPTD’s obdlipations
to provids 3 good quality signal stop st the point where
suck is delivered to Dimension’s cabls wlevision system’s
hesdend. WPTD s under no obligation to pay for the
ncoessary squipment used by the cable symem to proces
and distribute WPTD's signal. See Report end Order, supre.

10. Accordingly, in light of the sbove, we do not belicve
that & waiver of the mus-carry rules with respect to Di-
mension’s system merving Washingten Court House,
Bloomiagburg, Sabina, Jeffersonvilie, Milledgeville, Octa,
Union, and pordons of Clinton Counry, Ohio, serves 1be
public interest.

11. WPTD's petition, therefore, establishes that it is en-
tUtled to aarriage on the system serving Washington Coun
House and surrounding comsmunities and it has requesied
carriage on its over-the-alr broadcast channel, & it is

tional s or make wckoical changm are yuficient reasons for
depying the chanag! pitiosing requen of 3 musi<arry signal.
Only whbere plazemen:t of a signal on s chowen channel resuln
in interfersace or degraded signal quality to the mun<arry
serios or az adjacent chansel or causes » subsuntial wechrical
or sigaal scurity problem, will we permsit cable operstors w
ﬂiMdpﬂuoemwwcwbm"'

513 220 1642;# 3/ -
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permitted to do under Section § of the 1992 Cable Act.
Accordingly, the petition filed August 26, 1993, by Greater
Deyton Public Television IS GRANTED, pursuant to Sec-
tion 615(5)(3) (47 US.C. $35) of the Communications Act
of 1934, as amended, and Chillicothe Cablevision dba Di-
mension Cable Services IS ORDERED to commence car-
rlage of WPTD on csble channe! 16 forty-five (45) days
from the release date of this Order.

12. This action is taken pursusni to suthority delegated
by Sestion 0.321 of the Commission’s Rules.

FEDERAL COMMUNICATIONS COMMISSION

William H. Johnson
Deputy Chief, Cable Services Bureau

GD 001991
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DA 93-1603

Before the
Federal Communications Commission
Washington, D.C. 20554

In re:
Complaint of Greater Dayton CSR-4028-M
Public Television against OH2024

Paxton Cable Television. Inc.

Request for Carriage

MEMORANDUM OPINION AND ORDER
Adopted: December 23, 1993; Released: February 16, 1994

By the Chief. Mass Media Bureau:

1. On Aogust 26. 1993, a petition on behalf of Greater
Dayton Public Television. licensee of Television Broadcast
Station WPTD (Educ.. Ch. 16). Davton. Ohio. was filed
with the Commission claiming that Paxton Cable Teievi-
sion. Inc. ("Paxion”). operator of a cable television system
serving Midway. Ohio. had declined to carry the station.
even though WPTD is within fifty miles of the system’s
principal headend located in Midway at Latitude 39°36°33"
and Longitude 84°04°31". and the station is therefore a
"local” signal within the meaning of §5 of the Cable Tele-
vision Consumer Protection and Competition Act of 1992,
Pub. L. No. 102-385. 106 Stat. 1460 (1992). WPTD requests
that the Commission not only order Paxton to carry its
signal on the cable system. but also order that the system
carry it on channel 16. the channel on which it broadcasts
over-the-air. No opposition to this petition has been filed.

2. WPTD’s petition estahlishes that it is entitled to car-
riage on the Midway system and it has requested carriage
on its over-the-air broadcast channel. as it is permitted to
do under §5 of the 1992 Cable Act. Since no other plead-
ings have been filed in this matter. the complaint filed
August 26. 1993, by Greater Dayton Public Television IS
GRANTED. in accordance with §615(j)X3) (47 US.C.
§535) of the Communications Act of 1934, as amended,
and Paxton Cable Television. Inc. IS ORDERED to com-
mence carriage of WPTD on cable channel 16 forty-five
(45) days from the release date of this Order. This action is
taken by the Chief. Mass Media Bureau. pursuant to au-
thority delegated by §0.283 of the Commission’s Rules.

FEDERAL COMMUNICATIONS COMMISSION

Royv J. Stewart
Chief. Mass Media Bureau
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- FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IN REPLY REFER TO:

FEB =9 '904 4620-SPp

David M. Fogarty, President

Greater Dayton Public Television, Inc.
TeleCenter

110 South Jefferson Street

Dayton, Ohio 45402-2415

In re: Greater Dayton Public TeleviZtew/ Inc.
(WPTD)
CSR-4028-M

Dear Mr. Fogarty:

On August 23, 1993, you filed a petition for declaratory ruling
on behalf of Greater Dayton Public Television, Inc., licensee of
Station WPTD (Educ., Ch. 16), Dayton, Ohio, claiming that Time
Warner Cable had not only declined to carry Station WPTD, but
also refused to reposition the station on channel 16 on its
system serving Union City, Ohio and Union City, Indiana.
Subsequently, on November 3, 1993, you requested dismissal of
this petition as Time Warner has agreed to carry WPTD and
reposition the station on or before January 1, 1994.

In view of the foregoing, pursuant to §0.283 of the Commission’s
Rules, the petition for declaratory ruling filed August 23, 1993,
on behalf of Station WPTD is dismissed.

Sincerely,

@o-.»@fa ?cu._/

Ronald Parver »
Chief, Technical Services Branch
Mass Media Bureau

GD 000612




... FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IN REPLY REFER TO:

DEC 141933 4620-SP

David M. Fogarty, President

Greater Dayton Public Television, Inc.
TeleCenter

110 South Jefferson Street

Dayton, Ohio 45402-2415

In re: Greater Dayton Public
Television, Inc.
(WPTD)
CSR-4030-M
OHO0914

Dear Mr. Fogarty:

On August 26, 1993, you filed a petition for declaratory ruling
on behalf of Greater Dayton Public Television, Inc., ligggififgf
Timé

Statio (Educ., Ch. 16), Dayton, Ohio, claiming th
Warnerx € had not only declined to carry Station WPTD, bu
© refused to reposition the station on channel 16 on its

system serving Oxford, Ohio. Subsequently, on November 3, 1993,
you requested dismissal of this petition as Time Warner has
agreed to carry WPTD and reposition the station.

In view of the foregoing, pursuant to §0.283 of the Commission’s
Rules, the petition for declaratory ruling filed August 26, 1993,
on behalf of Station WPTD is dismissed.

Sincerely,

7

W@o’w——
Ronald Parver
Chief, Technical Services Branch

Cable Services Division
Mass Media Bureau

ik
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FEDERAL COMMUNICATIONS COMMISSION
- WASHINGTON, D.C. 20554

see - IN REPLY REFER 10:
JET 2 jaol. 4620-SP

David M. Fogarty

President & General Manager
Greater Dayton Public TV
110 S. Jefferson Street
Dayton, Ohio 45402-2415

In re: Greater Dayton Public TV
(WPTD)
CSR-4038-M

Dear Mr. Fogarty:

On August 27, 1993, you filed a petition for declaratory ruling,
on behalf of Greater Dayton Public TV, licensee of Station WPTD
(Ind., Ch. 16), Dayton, Ohio, claiming that B&L Cablevision had
declined not only to carry its signal, but refused to carry it on
Channel 6 on its systems serving Port William and Bowdersville,
Ohio. Subsequently, on November 29, 1993, you requested
dismissal of this petition as B&L Cablevision has agreed to carry
the station on Channel 6, as requested.

In view of the foregoing, pursuant to §0.283 of the Commission’s
Rules, the petition for declaratory ruling filed August 27, 1993,
is dismissed.

Sincerely,

Ronald Parver

Chief, Technical Services Branch
Cable Services Division

Mass Media Bureau
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DA 94-102¢

Before the
Federal Communications Commission
Washington, D.C. 20554

In re:

CSR-4089-M
INOVS?

Complaint of Greater Dayton
Public Television against
Sammons Communications. Inc.

Request for Carriage

MEMORANDUM OPINION AND ORDER

Adopted: August 19, 1994; Released: September 27, 1994

By the Chief. Cable Services Bureau:

1. On Ociober 4. 1993, a petition on behalf of Greater
Davton Public Television. licensee of Television Broadcast
Station WPTD (Educ.. Ch. 16). Dayton. Ohio. was filed
with the Commission claiming that Sammons Communica-
tions ("Sammons"). operator of a cable television system
serving Connersville. Indiana.! had declined 10 carry the
station. even though WPTD's city of license is within fifty
miles of the system’s principal headend located in
Connersville at N. Latitude 39'37°55" and W. Longitude
85"06°10" and the station is therefore a "local" signal with-
in the meaning of §3 of the Cable Television Consumer
Protection and Competition Act of 1992, Pub. L. No.
102-385. 106 Stat. 1460 (1992). WPTD also requests that
the Commission not onlv order Sammons to carry its
signal. but also order the system to carry on Channel l6.
the channel on which it broadcasis over-the-air. An opposi-
tion to this pettion has been filed on behalf of Sammons
to which petitioner has responded.

2. In support of its petition. WPTD states. that prior to its
formal request for carriage on June 1. 1993, it was in-
formed by the sysiem’s previous owner. Cardinal Commu-
nications. Inc. ("Cardinal”). of its station’s signal strength
deficiency at the Connersville headend. At the same time.
WPTD indicates that it was also informed of Cardinal’s
concerns over the possibility of increased copyright costs
should WPTD be carried. In its June 1. 1993 leuer. WPTD
agreed to indemnify Cardinal for any increased copyright
costs once specific estimates were supplied and asserted its
right to carriage on cable channel 16. Cardinal subse-
quently presented an estimate of the expected copyright
costs.” as well as signal quality readings performed on June
15. 1993, which indicated a +$ dbMv (or -44 dBm) signal

! The Connersville system was operated by Cardinal Commu-
nications. Inc. up uniil July 22. 1993, when-it was purchased by
Sammons.

* On June 10. 1993, Cardina! indicated a copyright fee of
approximately $7.383.54 per six months period. but after discus-
sion with WPTD agreed that the amount of $1.110.48 per six
months was 3 more accurate figure.

3 A sundard of 45 dBm was esiablished as a minimum for
determining the availability of UHF commercial stations 3t a
cable sysiem’s headend. Since these standards address the issue

level for WPTD which meets our standards.’ Moreover. on
the test sheet accompanying the engineering study, Car-
dinal answered affirmatively to the question as to whether
the station met the signal quality standards. Despite this.
however, the system requested that WPTD pay the costs of
installing the equipment necessary to receive the siation at
its principal headend.’ Further. the system sought paymen:
in advance for both the copyright fee and equipment cost:
as a condition of WPTD's carriage. By letter dated July le.
1993, WPTD rejected both of these conditions. After the
svstem was sold to Sammons. it also refused to carry the
station unti! such time as it is reimbursed in advance for
the costs of additional equipment and copyright liability.
To date. WPTD states that it has not been added to the
Connersville sysiem.

3. In its response. Sammons states that it has had on-
going discussions regarding the carriage of WPTD. but the
station has never been carried on the Connersville svsiem
in the past and no equipment is located on the tower
which would enable it to receive the signal. Sammons
maintains that the Clarification Order in MM Docket No.
92.259. 8 FCC Rcd 4142 (1993). requires the broadcaster.
and not the system. to bear the cost of any specialized
antennas or equipment necessary for the reception of a
signal. It argues that in this instance it is only asking
WPTD to pay for the cost of the antenna while Sammons
states that it will buy other necessary equipment. Finally.
Sammons emphasizes that it is not unreasonable to require
WPTD to pay the expected copvright costs for its carriage
in advance since Sammons will be ultimately responsible
for such costs immediately upon adding the station.

4. WPTD states in reply that the Clarification. supra.
requires a broadcasier 1o reimburse a syvstem for equipment
only in instances where such equipment is necessary 10
enhance a station’s signal quality to enable it to provide a
good quality signal. In this case, WPTD avers. test resuits
have shown that it provides a good yuality signal 1o the
Connersville headend. Therefore. it insists. it is not re-
quired to pay for the cost of an anienna. Finailv. WPTD
maintains that since its predicted Grade B contour encom-
passes the entire community of Connersville. the oniv
copyright liability that might incur from iis carriage on
Sammons’ system would be for a community that falls
outside the Grade B coniour. Nevertheless. WPTD reiter-
ates its willingness to pay any such costs. but insists that
the Commission’s rulings in the Report and Order in MM
Docker No. 92-259, 8 FCC Red 2965 (1993). and Clarifica-
lion, supra, do not require it to pay anticipated cosis in
advance.

5. We are not persuaded by Sammons’ request that
WPTD be required to reimburse the system for the cost of
an antenna 10 receive the signals. The Report and Order.
supra, at paragraph 104 states that “. . . we generally agree
. . . that it is the television siation’s obligation to bear the
costs associated with delivering a good quality signal 10 the

of availability of a swation’s signal. consistent with Congress’
guidance with respect 10 VHF and UHF commercial swation
availability, we see no reason not 1o utilize the same standards
as prima facie tests 10 initially determine whether a NCE station
?rovides a cable system with 2 good quality signal.

In a breakdown of the costs associated with the purchase of
the equipmenti necessary to add WPTD 10 its system (ie.
preamp. dish. etc.). Cardinal indicated that it would cost ap-
proximately §1.165.33, ’
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ssystem’s principal headend (emphasis supplied)." Further.
at paragraph 1l of the Charification, supra, we state that
"cable operators may not shift the costs of routine recep-
tion of broadcast signals to those stations seeking must-
carry status.” In the instant case. Sammons does not
dispute that WPTD provides a good quality signal to its
headend. Therefore. WPTD is not obligated to provide the
cost of any equipment Sammons feels necessary 10 receive
its signal. In addition, as we siated at paragraph 114 of the
Report and Order, supra, "We . . . believe that it is reason-
able for a cable operator 1o receive a written commitment
from a broadcaster that ensures that the [copyright| pay-
ments will be made once the actual amount of copyright
liability is determined.” WPTD has satisfactorily met this
requirement. Further, at fooinote 19 of the Clarification,
supra, it states that ™. . . a cable operator may not demand
advance pavment of estimated copyright fees as a condition
for broadcasts to retain mustcarry rights." As a result.
Sammons cannot deny WPTD carriage on this ground.

6. WPTD's petition establishes that it is entitled to car-
riage on the Connersville cable svstem. and it has requested
carriage on its over-the-air broadcast channel. as it is
permitted to do under §5 of the 1992 Cable Act. Accord-

- ingly. the petition filed October 4. 1993. by Greater Dayvion
Public Television IS GRANTED. pursuant to §615(j)(3)
(47 LU.S.C. 5335) of the Communications Act of 1934, as
amended. and Sammons Communications IS ORDERED
to commence carriage of WPTD on cable channel 16 forty-
five (45) days from the release date of this Order. This
action is taken by the Chief. Cable Services Bureau. pursu-
ant to authority delegated by §0.321 of the Commission’s

Rules.

FEDERAL COMMUNICATIONS COMMISSION

\Meredith J. Jones
Chief. Cable Services Bureau




